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ghly shaping the rules that govern the international trading s ,ste £ g VeSt.ed icrest, i
Ular internal market and promote its values. ) gaprotect the Integrity of its
e O;ex;hthe pleso e th; prolifer.atjon of global value chains (GVCs) has radically
. = =obliccanomy, Tagmenting production processes, diversifying sources of
tical supply and thereb'y transforming trading patterns across the world.2 These changes have
VCs me?ntably ha(.i an impact on the EU and its internal market, just as they have shaped inter-
ress national relations and trade policy in other jurisdictions.

nce. This economic shift has not taken place in isolation from other socio-economic trends.
ling Globalisation and the liberalisation of markets has been accompanied by an increase in
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of internal regulatory requirements is not undermined by market forces and regulatory
‘leakage, for instance the Carbon Border Adjustment Mechanism (CBAM).
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Defining ‘Global Valye Chains’ 9

inherent characteristics, lhlcs‘c are explained in section 5. Sections 6

e drivers for, as well as the origins 'md objectives, of the EU’ regulatory ;;.:i 7
examines the core elements of .the EU slregulatory approach from a com arat_ls.
2 pinally; gection 9 n{t)ﬁtexltlnllses and introduces the overarching COnc:;n ‘;:fe
' apprnach has elicited. gl
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2. Defining ‘Global Value Chaing’

ains the conceptual origins of a ‘global value chain’ (GVC) and sets out the
ofa GVC relied on throughout this book.®
in goods used to consist primarily of the trade in raw materials and finished prod-
obalisation of the world economy prompted businesses to specialise and outsource
os. This has generated an increase in the trade in ‘components, ‘intermedi-
dded, all of which can be described more holistically as ‘inputs’. In response
ift in trading patterns, when describing and analysing trade flows, economists and
kers increasingly refer to ‘value chains’ rather than ‘supply chains.
oncept of @ ‘yalue chain’ is related to that of a ‘supply chain; but is broader in scope.
raditional definitions of a ‘supply chain’ focus on the sequence of suppliers along
e relevant finished product or raw material moves to reach the end customer, a
ain’ encompasses the different processes which occur throughout the whole life-
a product. This includes the design, marketing, production and disposal phase.
hese processes may itself be broken down into different constituent “inputs, each of
ay be delivered by different participants. Whether it is a physical input or a service,
ut’ adds ‘value’ to the product as it moves along the chain and before it reaches the

sumer as a finished product.
rprises optimise their production processes by unbundling and localising these
( ‘inputs’ across different sites and with different actors, based on factors such as
lability of skills, technology and raw materials at a competitive cost.?’ ) :
iich is often driven by comparative advantage, has (at least) two imy
ion processes are increasingly fragmented. Second, t ¢
product are no longer concentrated in a single lo cation
 of a ‘global value chain, implies a cross-border provi
nents, or parts.” . u

use of the term ‘GVC’ in this book
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15 have vulnerabilities, This is a factor 3 : ;

Third, mzzrj;i;scompanies, particularly MNEs, cl'n:;c»s:::.l ?:) l;;t::::iz ‘:\?;ghs in the
lm!-,mcc o ":rnd erstood to be idiosyncratic, they nonetheless share dimcnsi;ms v:l}i;ivcs
h ould hc,‘;an‘ework for comparing their level of vulnerability, =8
Jrovic ych dimension is their structure. Ul:nsgrprlsingly, this is not uniform, Some GV

A first ?I ical, some are concentrated on a limited number of suppliers whilst others re}
it |~|jera::¢h 1d supplier networks. These different structures have been described ag ‘spider::
s diverslﬂ;p Je points converge at a central assembly point, and ‘snakes) where the respec:

I.s are sequential. ' In general terms, th(? number of inputs and actors increases the
lexity of any given GVC, irrespective of its overall structure. Conversely, this
coth; matically mean that the GVC is more vulnerable, :
d dimension of GVCs is their geographic spread. The scope of that geographic
ses the exposure of the GVC to cross-jurisdictional effects, including the
impacts of trade barriers, Regulatory differences raise the cost for foreign suppliers
adverse to export to other (differently) regulated markets.'> Those differences may result
wishmg rse public policy objectives or be due to regulators from different cou
from dw:me public policy objectives with different regulatory approaches.
ing f;;r d dimension is dependency. Dependencies on specific sources of supply influence
the degree of Vu]nerabi]ir)’ 01? % GV(.: to.‘ChOk? po'mts’ whld] S CCCUE uPStrmm o down-
stream. For instance in some 1.ndustr1es, including the mining, ?CT anq autnm_at'zve industries,
ik concentration o’.f suﬁpllers and/ or. buyers has been 1denuﬁf:d.l as mcreasmgthe exposure
to global value chain risk. : De.pender.mes also increase susceptibility to ‘shocks. The vulner-
ability of GVCs has been highlighted in recent years by several so-called ‘shocks, notably the
Covid-19 pandemic and the impact of armed conflicts.”” The idea that ciimate change can
impact the resilience of GVCs has also gained traction in the policy sphere. '
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4. Global Value Chains, International Trade and
Sustainable Development

The EU's policy choice to integrate non-economic objectives along value chains connected
0 ts internal market is to be understood as part of broader discussions concerning the
dominance of value chains, the impacts this has had on international trade and the link-
%¢ 10 sustainable development. This section sets out an overview of that wider context,

ungasces fo Sustainable Development, OECD Publishing, Baris, hip: dx doi.org/10.1787/dcr-2014-en; Bonini S.
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linking economic development to broader social p g |
The Preamble to the Marrakesh Agreement establishing the World Trade Organizatig, -
(WTO) in 1995 explicitly refers to the parties recognition that

ony)
ghou , |

Erefnm_ -
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relations in the field of trade and economic endeavour should be conducted with a view to a3,
ing standards of living, ensuring full employment and a large and steadily growing volume of rey| _
income and effective demand, and expanding the production of and trade in goods and services,

while allowing for the optimal use of the world’s resources in accordance with the objective of -
sustainable development.

Viewed in context, the adoption of the United Nations 2030 Agenda for Sustainable
Development and the United Nations Sustainable

Development Goals (SDGs) in 2015
represents, therefore, the outcome of decades of efforts at the multilateral level to ensure
that economic growth is addressed in parallel with other objectives such as social inclusion
and environmental protection.

Both the 2030 Agenda and the Sp

Gs are underpinned by th tion that countries
should simultaneously seek to achieve 1 p y the no

economic, social and environmenta]. By ackn
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12, GVCs and Sustainable Development
ence of GVCs as an economic phenomenon has created new opportunities for

the emerd in the global economy. Low-income and middle-income countries have been

ml,li,;lpm_ionﬁt from these opportunities, as have a broader spectrum of enterprises including
able to hilﬂcm 1. local producers” In particular, since the barriers to participating ina GVC
SMES f;gw:r Lha’ﬂ the investment required to build a whole industry from scratch, enterprises
are far loping countries can; through participation in a GVC, contribute to boosting economic
in devﬁ (Evcn in the absence of broader domestic industry for the end product. According

rowt ‘World Bank, this possibility for ‘hyper-specialisation’ has increased productivity and
to the owth in developing countries to a greater extent than could have been achieved
incomilirn equivalent increase in trade in finished goods.?> As a result, GVCs have had effects
throug tterns of international trade, boosting trade flows from regions and countries which
on the P‘viollsly largely excluded from global markets. Indeed, the expansion of GVCs has
i Erz n described as ‘revolutionary’ for many poorer countries.”®
smclej e:pitf these benefits, the impacts of GVCs have not been exclusively positive from a
broader su stainability perspective. o : :

One reason for this is that the nature of the competitive advantages which have driven
the inclusion of market participants located in developing countries in GVCs are in tension
with the achievement of other dimensions of the SDGs. This is exemplified by the relation-
chip between the availability of workers and the achievement of social rights.

Multiple studies have identified that the availability of cheap, low-skilled labour is an
important driver of GVC participation.”” Within the EU, Eurostat data indicates a primary
reason why EU-based enterprise, engaged in international outsourcing in the period
from 2015 to 2020, was to cut labour (66%) and other costs (54%).** In some cases, a
comparative advantage that is built on the availability of cheap labour has allowed individual
countries to become significant players in a specific industry. For example, the availability of
low-skilled labour is a key factor which explains Vietnamss significance in GVCs linked to
the mobile phone industry.??

However, the demand for cheap, low-skilled labour is also a factor known to.mcerfﬂte
the exploitation of workers and to incentivise poor labour standards. In certain jurisdictions
which rely on this comparative advantage as a basis to secure participation in GVCs, the
Pressure on enterprises to keep their ‘input’ competitively attractive can, particularly in the
absence of rigorous governance structures, adversely impact wider societal progieests
egards reinforcing social and human rights and impede social upgrading.

2 ; : -
The WTO measures GVC $atvatt ien inputs in (m&n‘ldmﬂm o
i participation by the use of foreign inputs in exparts L e
1;1[:1?2 In GVCs) and the use of domestic inputs in third-country exports (referred to as forward
5.0 stimulate economic growth.

1 o L [y
C ais:::' World Bank. 2020, World Development Report 2020: Trading for Development in

CC By a‘%rafé‘g‘g“‘“‘ DC: World Bank. doi:10.1596/978-1-4648-1457-0: License: Creative
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connectivity and potential to integrate further in GYCS' Howeyer the “Xtraction of
R e significant adverse en\rzronment‘?l effr‘acts. ”Iherefore, givey
sustainability risks are known to be high, particularly at extraction sites, Minera| govery.
ance is of critical importance.

Moreover, according to the International Resource Panel (2019), the extraction g
processing of materials, fuels and food account for about half of the tota] global greenhoyg
gases (excluding climate impacts associated with land use) and more than 90 Per cent of
biodiversity loss.** Whilst many studies have focused on carbon emissions caused by many.
facturing processes, other impacts include land-use change driven by consumer demand fo;
certain commodities. These environmenta] downsides’ have attracted increased attention,
including in the EU, as environmental protection and climate change mitigation has moyeq
up the policy agenda, both domestically and at the international level,

Addressing these tensions is not straightforward. Neither the benefits of GVC Pparticipa-
:;m nor the potemi;‘;‘l.ad\’erse impacts are distributed evenly within and across countries
Nor is it obvious how to fully evaluate the risks and address them. Taking the example of envi-

irr':pmacts [:Jn ;“P"‘lhcls ‘;:GVC participation, these can be measured both in terms of aggregate
_ as the place-specific effects of the concentrati ivitiesi or
region. This means itis possible for 5 S ation of GVC activities in a country
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B Conceptual Challenges for the Governance and
Regulation of Global Value Chains

ir economic significance, GVCs have largely eluded legal conceptualisation.
. are, in essence, a cross-border economic process or a network. They have been
GVUT ard li n legal terms as representing a mixture of structurally separate entities that are
descr{bl‘ .d through equity ownership (eg, corporate groups) or contractual relationships
ccms.m-.nc;1 ains) %6 This description is not, however, exhaustive. Whilst there is necessarily
(supply € f coordination between different ‘inputs’ along the chain to ensure the output of
a degres }?ed good; the extent to which there is a ‘lead” entity with a governance role over the
the ﬁnfa whole is a variable parameter.
G\’ﬁ ?s widely recognised that GVCs can give rise to negative socio and environmental
cnalities. How these issues can best be addressed through law, and under which norma-
exte framework, is still a topic of debate. As they may imply interactions between multiple
ke aie entities and sometimes states, in legal terms GVCs bridge the realms of private and
f;:::rnational law.>” However, whilst both private law concepts and norms of international
law can inform efforts to regulate GVCs, neither provides a complete normative framework
to address their complexities.

The challenges of addressing the negative externalities of GVCs through law has been
identified as both a source of the adverse social and environmental impacts in GVCs and,
paradoxically, one reason for the efficiency gains they represent. This tension arises because
the existence or absence of regulatory frameworks can itself be a driver of GVC participa-
tion, The more that companies are confronted with legal liabilities or regulatory obligations

linked to sustainability concerns, the greater the role of regulatory arbitrage in determini

where ‘inputs’ are sourced.

Due to their typology, complexity and multinational character, efforts to apply transna-

tional rules to GVCs have, until recently, been largely directed towards promoting the use of
voluntary soft law standards.3® Hence, ‘regulation’ has primarily been channelled through
private initiatives linked to corporate governance rather than through ‘public’ or ‘govern-
mental’ rule-setting.
_ Against this backdrop, the EU’s efforts to regulate along value chains connected to its
internal market should be understood to represent a fundamental change of legal approach,
bothin terms of upgrading from ‘soft’ law to *hard’ law norms, and in terms of the depth and
breadth of the control that is being exercised by a ‘public’ regulator.

This section examines some of the difficulties that arise in relation to the regulation of
GVCs due to their basic attributes.3®

pespite the

1%
Transnatl?rl:gf;r:n d M Rajavuori, ‘Private International Law, Global Val
0,

21197047 duction: Towards Alignment?’ 2021) 12 Transnational

§
Reseniihall\j[(:nlgLE Law and Global Production Working Gro
*See also, c[-lef'g? (2016) 4 London Mof’ﬂl s I_. 1L

ese basie attributes have s bs

39
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5.1. Issues of Jurisdiction

GVCs consist, by definition, of participe.mts sxmate? ;l'; ;iliflfel;letf;tblolcatlons. 08t
of a GVC (including the one used in this book) refe P €INg Sourgeg frop, at tl )
‘urisdictions.* : . tay
MOTLUJ;Z?n?‘ljurisdicﬁon’ has different functions in law. In thlS. cclmtext, it shoy) & SI
stood to refer to the reach of a state's law and hell.l o thfe o LY SC0De oF iy e er“"der
regulatory authority. In public intemationalllaw, jurisdiction’ in this Slf:ns:e has tra iti:)lse of
had a strong link with the notion of sovereignty and heflce ‘:\fhen dell.mlting COmpey Mally
between sovereign actors, the approach has been primarily to focus o cone etn;fs
‘territoriality’*! , : i
Since GVC participants are not in the same location, they will, almog
subject to different regulatory norms determined by the rules that apply to them in,
jurisdiction in which they are situated.*? As a result, a first conceptual question s b,
define the jurisdictional reach of a regulatory framework that aims to address th
externalities of a value chain that has, by definition, a transnational character,

One solution is to set requirements, particularly on goods, in the form of market acge,
conditions. In other words, to avoid regulating ‘extraterritorially’, norms are only appj;
cable to the extent that a market participant seeks to access the market in the regulating
jurisdiction.

This approach has been applied by the EU in its GVC Regulations. For example, both
the Regulation on Deforestation Free Products (EUDR)* and the Forced Labour Regulation
(FLR)* condition the export of goods from the Union or the placing of goods on the internd
market on their meeting requirements linked to the non-economic value pursued. In both

t ineﬁtabl b[-

£

0
€ Negatjy,

Questions over jurisdiction also arise when e
this context should be understood to refer to ‘adj
in which a court or administration can submj
reference point for ‘adjudicatory jurisdiction’ vari
matters, is mainly linked to the place of domicil
jurisdiction’ is closely related to identifying re ibili

nforcing regulatory norms. ‘Jurisdiction’in
udicatory’ jurisdiction, ie, the circumstances

droit international de La Haye 15,
21t is possible to have a ‘value chain’ that is composed of inpure
challenges described below woulf:l not manifest in that contexy sil:l:?a Z?;j’ lced in one jurisdiction. The regﬂzf;?;
on all participants within such a “value chair’ gle l'egu]atory authority could set o
“ Regulation (EU) 2023/1115 of the European Parliamen and of

available on the Union market and the export from the Unoy, ¢ Ot the Coungyy o 31 May 2023 on the makit
5 . . o Certain com; [y Y = dw‘ld’

deforestation and forest degradation and repealing Regulation (EU) No - Modities angd products associate

‘ 4 Regulation (EU) _2024!301 5 of the Eu:opean_Pa.rliamenl and of th Co jiquo [ 2023] O] L150/206 (BUDP}I;Il'

ing products made with forced labour on the Union market and amendj neil of 27 November 2024 on th_ .

202 TR "6 Directive (517) 50191937 [2024] 0

451n the US, rules addressing forced labour are set down in Section
the Uyghur Forced Labor Prevention Act (UFLPA) and Counterip 07 of

the Tari o 1307)
; t C$
(CAATSA). These rules are enforc.ed biz thF US Customs and Bordg :\l;a,;,:fa % ersme :%323 g(l.ligsgfctjoni
dise produced in whole or in part in a foreign country using forceg laboyy ﬁa-gm agre. ¢signed to prevent merchi™
"8 imported into the US:
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egulatory frameworks without adequate means of enfo

nlz{tng GVCs, determining causation and attributing of re5p;;§$f§t; l?:rkheﬁ'lcacv- But
“;mighl'furward. This is because GVCs consist of a collective of entities, Mo:;;':e“e not
:w Cs are dEHHed,by a high level of fragmentation. Whilst some coordination betv:;er::alrli
links in the chain is necessary to tlanl'.lre that e_ach input ‘adds value to the ‘end product, the
egal nature of that coordlnati(')r{ 3 highly variable and certainly not systematically contrac-
il Attributing legal responsibility for a::lverse externalities occurring along the chain can,
therefore, be complex, When Flarfn manifests, it could either be argued that such ‘harn? is
attributable exclusively to the individual actor in the chain that caused it, or that it is attrib-
utable to the GVC as a whole.

To avoid the legal and practical difficulties associated with attributing responsibil-
ity, one potential solution is to identify a ‘lead firm’ and hold that firm accountable for
the actions of other entities within their control or with whom they have a certain type
of relationship.*® MNEs are often cited as good candidates for this task. However, even
though MNEs are recognised as playing a significant role in GVCs, identifying a ‘lead
frm’ in a GVC is not always self-evident. Moreover, it is arguable that the problems of
global production cannot be reduced to the responsibility (and liability) of individual
‘ead companies’ or MNEs.

In practice, where rules are not respected and harm does manifest, this may not occur
in the same place as the destination market.*’ Individuals with grievances may encoun-
ter significant difficulties in obtaining judicial redress. The degree of judicial enforcement
may also impact the perceived comparative advantage that GVC participants can offer. For
example, non-compliant entities may seek to evade liability by shifting the location of their

‘inputs’ to jurisdictions with less robust liability regimes. :

Within the EU, certain Member States have shown themselves to be more open than
others to so-called ‘transnational claims’ including where those claims are related to ‘sustain-
ability issues. For instance, the Netherlands,*® France*’ and Germany*® have legal regimes
which recognise responsibility for enterprises for the actions of certain suppliers, including
where those actions occur in another country.

This too has potential consequences in terms of the organisation of GVCs. One concern
that has been expressed is that this openness can give rise to forum shopping by prospective
claimants who may simply choose to sue an entity in the most claim-friendly jurisdiction.

*Salminen and Rajavuori (n 36).

¥7 As has been cogently argued: ‘If ever it was possible to allocate jurisdiction on the basis of the ordinary concept
of national sovereignty alone, the globalisation of national economies and developments such as the internet have
led o a situation where this is no longer possible. See A Johnston and E Powdes, “The Kings of the World andtheu;
E‘:iﬁs ?ﬂer?Kn;a: Globalisation, Jurisdiction and the Rules of Law’ in P] Slot and MK Bulterman, Globalisation and
iction (Kluwer Law International 2004). | o

*In the Netherlands, the Child Labor Due Diligence Act imposes obligations in relation to contractors, subcon-
tractors or other legal entities in the value chain, including state entities, which are in any way linked
ﬁndertﬂking’s activities. See Wet van 24 oktober 2019 houdende de invoering meenmrgpﬁchlter
kan de levering van goederen en diensten die met behulp van kinderarbeid tot stand zijn gekomen (

il:dera rbeid), Stb.2019, 401,

French law il'l'l.POSES obli i diari hcontractors a.misu P
i gations in relation to subsidiaries, Suncol .

s have an established relationship. See Lol no 2017-399 du 27 mars 0.7 o)
i {.f]: “z;fm et des entreprises donneuses dordre (1), NOR: ECFX150909L.

i eman Supply Chain Law imposes liability
lsplichtengesetz vom 16, Juli 2021 (BGBI.15. 2959).
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5.2. Norm-Setting

Most regulatory frameworks set norms which are defined as the benchmak
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polarise‘j positions within the membership. In the WTO, for instance, this has been
Y lfied by the inability to reach agreements on agricultural subsidies despite years of
exemp tions 5 Some WTO Members have questioned whether it is the role of the WTO to
negoti® Jdo more than regulate international trade. Moreover, the two-tier dispute settlement
geek to etnains mcapacitated due to an inability to reach an agreement on reform. More
syswﬁ:"y the duration of multilateral negotiations and absence of sufficiently concrete
en?rc w:i also explain the emergence of norms at a regional or national level, particularly
tlll"'“c’::méﬁ where addressing fundamental issues such as climate change through environ-
E::nial regulation 15 perceived to be urgent.

hlghly

5.3, Regulatory Burden Sharing

Regu_[amry requirements almost always cause economic operators to incur compliance
costs. Compliance costs are not distributed evenly along a GVC. First, operators established
in jurisdictions with a high level of regulation have higher operating costs than those opera-
tors in jurisdictions where there are lower levels of regulation. On the other hand, when a
given destination market sets new and more stringent regulatory standards, the burden of
bringing activities into regulatory compliance is greater for those entities active in jurisdic-
tions where the existing standards are lower than those applicable in that end market.

Statistics suggest that the impacts of this regulatory gap and the resulting compliance
burden gt:merallyr affects economic operators located in lower-income and middle-income
countries more than those active in higher-income countries.

This is not the only factor that leads to difference in the compliance burden. Some stages
of a production process may be inherently more polluting or simply more prone to give rise
0 risks of other forms of social harm. This means that GVC participants active at a certain
point in the chain may bear a comparatively higher compliance burden without necessarily
having greater financial resources available to allocate towards meeting the requirements.
Regulatory norms tend to focus on the end product rather than distribution of the costs of
compliance. How this is managed within a given GVC may, therefore, depend on the struc-
ture of that chain.>

6. The Drivers and Origins of EU GVC Regulation
Efforts to govern GVCs have to date had two core features. First, thc?havebeenkdw l

l:t}:a‘ral fora such as the UN and the OECD. Second, they have relied on soft law in
ich enterprises are encouraged to adhere as opposed to binding ‘hard law

A Lozt
o ngg J Norris and F Marisi, ‘The European Union and the Reform of
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¢ the same time, EU consumers increasingly demand that the

olgsle“‘ with contemporary societal values, for instance that tl%:: ii;l'{:g:flﬁiﬂe’m
.Sustainahlei "["0 mcef these demands, the EU mlaeds to adopt rules that have the objecti}\!re(:f
S suring 1 ‘values’ are I€ spected by companies during production processes. To be full

S hose rules need to apply along any value chain linked to the internal market. Y

C

6.1.2. The Values Imperative

The modern EU is a values-based legal order that combines market integration with the
ursuit of non-economic objectlives. Applying rules along GVCs furthers the EU’s overarch-
ing objectives tO promf)tef sustan'lable delv'clopment, high levels of environmental protection
and human rights. This is consistent with the values set down in the EU Treaties and EU
policies designed to implement those provisions.%’ It is also in line with international
commitments to which the Union has adhered and, in some instances, spearheaded !

The promotion of economic and social development and high employment levels has
been a treaty-based objective for the EU since the adoption of the Treaty of Amsterdam
in 1997. Sustainable development as such was defined as a core objective of the EU by
the 2007 Lisbon Treaty. Article 3 of the TEU confirms that sustainable development has
both an internal dimension®? and an external dimension.5® The Lisbon Treaty also added
language relating to sustainable development to the Preamble, reflecting its overarching
importance within the Union’s legal order.

Respect for human rights and achieving a high level of environmental protection are
also objectives which have a constitutional status within the EU’s legal order.

Article 2 TEU defines the respect of human rights as a founding value for the EU legal
order. The EU Charter of Fundamental Rights guarantees EU citizens' rights.

Article 11 of the TFEU provides that ‘environmental protection requirements must
be integrated into the definition and implementation of the Union's policies and activi-
ties, in particular with a view to promoting sustainable development. Article 37 of the
European Charter on Human Rights similarly provides thata high level of environmental
protection and the improvement of the quality of the environment must be integrated

into the policies of the Union and ensured in accordance with the principle of sustainable
development,

E:ddegf?:e of participation in GVCs by enterprises varies as between the Men sdate
wiemces that are outsourced and insourced. inable ; '
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 EU policies should also be understood to reflect the concerns and preoccupations of iy
citizens. The European Parliament has raised the profile of non-economic values and calle
on the Commission to propose many of the legislative instruments covered in this book, Fo
example, the EUDR followed from a Parliamentary Resolution calling on the Commissign

to take reinforced action to address deforestation.®* The FLR likewise builds on a Resolution
of the European Parliament.®
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6.1.3. The Harmonisation Imperative’
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- J021 the German Parliament passed the Act on Cor
i supply Chains (Gesetz iiber die unternehm
lif";erkctwn. LkSG). The Act requires companies that have their central administrati
Lie pal place of business, administrative headquarters, statutory seat, or branch gn’
1r“(;te:man)f to ensure the respect of human rights in t | nin
n

heir activities by impl. :
oy ¥ Tritid ? Plementi
{ue diligence obligations. The Act initially applied to companies in Gisiin withnft
: lisl 3 000 employees and was extended to those with at least 1,000 employees from 2024
east 2

The core elements of tl‘l'e dufa diligence oblig.at'ior.ns 'incluc‘ie the establishment of 2 ris.l;

anagement system tol identify, prevent or minimise tI.'Le risks of human rights violations
m { damage to the environment, The due diligence obligations apply to a company’s own
;?min ess area, to t}}e a'ctions of a contractual plartner and to th.e actic_ms of other (indirect)
suppliers. The obligations are linked to the rights protected in 11 international conven-
fions listed in an Annex. :

In the Netherlands, the Child Labour Due Diligence Act (Wet Zorgplicht
Kinderarbeid), was adopted by the Dutch Senate (Eerste Kamer der Staten-Generaal)
and published in the Dutch State Gazette (Staatsblad) in 2019. Its entry into force was
subsequently delayed pending the outcome of the negotiations for the EU’s corporate
sustainability due diligence rules.

Intra-EU regulatory differences present an additional impetus to legislate at the EU-level.
When Member States apply different norms and standards to address shared values such
as environmental protection or human rights, this can give rise to distortions within the
internal market and create regulatory loopholes. This creates pressure to ensure a Tlevel
playing field’ between the Member States. In this respect, the EU arguably has a systemic
need to regulate to maintain the coherence of its single market and to ensure the efficacy of
measures which seek to reinforce its overarching policy objectives.

This regulatory aim is explicitly reflected in Commissions legislative propesals which
resulted in GVC Regulations. For instance, in its proposal for a Directive on Corporate
Sustainability Due Diligence,’® the Commission identifies two important factors prompting
its proposed regulatory intervention. First, that the increasing complexity and global nature
of supply chains presents challenges for companies to get reliable information on suppliers’
operations. Second, that the fragmentation of national rules on corporate, sustainability-
related due diligence obligations slows down the take-up of good practices. .

The *harmonisation imperative also explains the shift to hard law. Soft law initiatives
such as the RBC initiatives spearheaded by the OECD and the UN which rely on enterprises
10 opt-in do not afford the same degree of homogeneity within the Union, and in particular,
among entities active on the internal market as legislation at the EUlevel.
. Related to this, the *harmonisation imperative’ is also reflected in the choice ‘f
L?ir”mem- Whereas EU law has primacy over the domestic law of thth?ﬂi: s
owﬂI}t to which Member States have flexibility as to how to integrate new =
Re u?gél Systems depends on whether the legal ru!es are deﬁ.nedlnmsllhhm {
takg b‘atl?ns within the meaning of EU law require no t‘urthg e satne

¢ dinding effect in the legal orders of the 27 Member States. This

porate Due Diligence Obliga-
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art 288, This is discussed f
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6.1.4. The Externalisation Imperative

2 ting multilateralism and has expresseqd

The EU has investtzdd:izﬂfl: fl::n%::‘ Rizj\rergfor the EU’s regulatory inter\rzmion i: ﬂi zinén\f-tc

continueé S0 ? ; P lTr i -
rrl;;ll]l;:ici‘on represents a;?gl;%:iX1enSlﬂn Sty LS tal regy.
latory P“ﬂ“‘“::ho%if; ‘;1-225;15 effect, a term coined by Bradford,” has been ygeq o
dcsﬂ;;&?ﬁgﬂ]“mw influence that the U.) aspires to, and in fact asserts (?n a global ¢ e
through norm-setting. Whilst this is partlcularl}' relevant tf) sta:ndard-sett.mgi, the EU hag
a stated (and often repeated) objective to be a first 1.11over or world-.leader on issues of
global concern including addressing and mitigating climate change. Going olne step further,
the EU has expressed an explicit objective to encourage broader globa] buy-in to its chosen
regulatory approach, for instance as regards its Carbon Border Adjustment Mechanism.”
other words, by setting rules that could then become a benchmark for global norms, the B
hopes to maintain significant influence in shaping the rules that govern the broader system
of international trade.

There are other reasons for the EU seeking to export its regulatory models. First, there
are value-driven motives. Where the EU sets high levels of regulatory protection, this incen-
tivises a broader rise in ambition — a so-called global raising of the bar.7? But securing a
generalised acceptance of norms defined at the EU level as market practice also has dear
advantages for EU domestic industry, lowering the compliance costs they might encounter
1o meet equivalent requirements in other markets and regions. This benefit of export-
;ﬁ . ;igg}alcn' model has been identified as key to ensuring the competitiveness of EU

T
is nftzu;dlhed i:’e:z:?ume of the economy of the internal market, the external dimension
i rI:qm_rmm:f.llatnr)'leal-z.alge from the EU as a consequence of a high dinil’g\_‘l_llCC
g sacross the globe and amongst the EU's trading partners. This refers
OPErators to evade the am;igd; (?gulalor}-' pr.otechn domestically within the Union will prompt
their production outside mtfgﬁ Csc;xfflljianmc; udeand costs by relocating certain o all of
tons is that the EU in fact contrih arise, an uninten

justm ; ely discussed in the context of
©Xamined the e c?:l(], = ent ‘Mc'chamsm, this is not the only GVC Regulation which has
"Blatory leakage haye b:gmlam? ntervention on the basis of this parameter. The impacts of

€0 considered in the framework of setting due diligence obligations
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ir supply chains. It has als
¢ in relation to their supply s also been evaluated i
T e orks such as anti-bribery and anti-corruption legislation ated in other transna-

(isting and Complementary Legal Tools

! _economic values in conjunction with economic i {on

The pursllllfﬂfr:;‘:: EU. The EU has built a}.nd reinforced its mte;IalIt;graE:nBMtanm

4eavour for the £ knowledged to be ‘flagship achi e
¢ace " pothof Which ateacOlie ged to be flagship achievements’ of the European
jpion tion process = whilst seeking to establish high levels of environmental Pprotection
integra ect for human rights in parallel.”* These regulatory efforts have also been comple-
and re;F'b S external policy dimension. For instance, the EU’s trade policy has coupled an
mente: icyoutloﬂk focused on trade liberalisation with the promotion and reinforcement of
?conileonomicr objectives including environmental protection, respect for human rights
n(:;lnl-ahollf standards. Similarly, the EU’s common foreign and security policy has pursued
artl) -octives linked to these Union values.
0 JThB EU, similar to certain other jurisdictions, has relied on legal tools to define the
parameters of the relationship between its economic and non-economic objectives in this
context.”” This legal toolkit includes multilateral agreements, bilateral agreements and
specific instruments such as the Generalised System of Preferences (GSP) and restrictive
measures.”® This section describes these instruments.

6.2.1. Multilateral Relations

Multilateral relations have been an important vehicle through which the Union has sought
to promote its values across the globe. The EU is an observer to the UN an active member
of the WTO, and a participant and/or financial contributor to many other international
organisations.”” This includes organisations such as the OECD which have developed soft
law initiatives intended to address the negative externalities associated with certain GVCs
and encourage more responsible corporate behaviour. .

The EU has also acceded to binding commitments under international law. A party to
the core ILO Conventions, and other key multilateral treaties, the EU has sought to steer
effortsr to adopt commitments relating to labour and social rights as well as to environmen-
t:j}:‘_i’lediv?s and climate change mitigation. It is acknowledged to have plz.lYedan"mmmt
A inkey international negotiations including those giving rise to the United Nations 2030

8nda and the Sustainable Development Goals (UN SDGs),™ the Paris Agreement

"Sep ) | e
Cﬂmmn:l MEgin and MH Guimaraes, “The Single Market: Trade Barriers and Trade Remedies’ @m? 5;-‘:"?&‘ d

P for 1 dies 294; and T Lyons, EU Custorns Law, 3rd edn (Oxford University Press 2018)ch 1. -

“See egul St»ance' Canada, Australia, the UK, the US and New Zealand. o :
schemg of o 00 (EU) No 978/2012 of the European Parliamentand of the Counil
(G5p pe aB;nerallsed tariff preferences and repealing Council Regulation (EC) N

rgl?g})l' The GSP Regulation has reinforced sustainable development &
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79 and more recently, the dlscussmlns \;nt n‘n 1". Te, Im:ﬂ‘”gﬁvernmcmﬂ

on Climate Chang® odiversity of Areas Beyond Nationa b e

Conference R Marmerlfi o particpating n legal proceedings before internationy Jurg,
Increasingly the EV ]-sh o tl?e oxtent of state obligations in respect of climate Change 3

dictions where isSues &ill;his is separate and additional to the Very proactive role thy the

under consideration. TO dispote settlement through which it has contributed infly.

: in W : : ; :
Union h;s m:fdr:l:ation of the rules of international tradt;‘zmcludlng with regard (o the
. o ‘ :
S Eh:,m-gn trade and environmental conmderathns. .
hdﬁniu\ﬁlawr al level has not however transitioned from soft law guidance to bindj
€

: ng

rules addressing the sustainability concerns that can arise alt.mg.GVCs. %

This is, at least partly, linked to the challenges ‘?‘*“ organisations such as the WTO hayg
encountered in building consensus. Whilst there is no shortage of opponents t?f the EQg
decision to adopt autonomous rules, there is limited consensus as to who precisely could
take on the task of addressing the thornier aspects of the relationship between trade, climate
change and sustainable development.

The WTO Committee on Trade and Environment is a forum in which issues such as
trade and the climate have been discussed, but concrete proposals have not emerged.® In
July 2024, Costa Rica, Iceland, New Zealand and Switzerland, completed negotiations ona

plurilateral agreement on climate change, trade and environmental sustainability. Whilst
welcoming this initiative, this prompted the Deputy Director-General to raise his doubts

as to how trade negotiators at the WTO will address the ‘daunting issues’ linked to trade

sustainability and climate change %

6.2.2. Bilateral Trade and Cooperation Agreements
The EU has an extensive network of free trade :

and other partnershi ich have
been deployed as a primary tool to link econg; e gt

2 mic development to the sustainable devel-
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of the Panel (5 March 204) wnfoseo‘;?ﬁf\?fr?ﬁm"miﬂs Balm Ol g oy g 6166 see WTO, Europear
of the Appellate Body (29 August 2008) WI/Ds33 ’22 il - Measyres Affectip Ilpalm Crop Basei Biofy 6 e
t (12 October 1998) W/pesr 0 WIO, United a1 Of Retreaded Tyres, Report
i 558 in which the pry mes_‘ Import Prohibition of Certaif
HE : ks fail - Helpated gg a thi
WVironment? (2000) 17 Eury 10 deliyer, 5¢e D Boda & W % So Bad
Ugam, & fuly o e OUrnal of | nsky, ‘What's S0
) 2024 There i o 3 Mfernationgl Lay 339,
s Whese] ue] subsldi:snaﬁed‘;fsubstantlve issues, :lj
: O'WTo Ve doubyg i, 1 oef adjustments, stand-
trade and ﬁm];k nexuf. 12024 News items gtl;(;n how our trade negotiﬂm"
Sy l,r;‘:‘:j alz;ulmem Agteemen “Ugam - WTO at a ‘cross-
Peration 4, e&l;um,_?{?i;_ Pannershtp Agreements
Scussed in ch 11, the EU

ate Change (n 53

roads’ in addressing

*These include Free Trade
(EPAs), Association Agreeme

hut

ap!
su!

ele
0

in
ré



The Drivers and Origins of EU Gy ¢ Regulation 27

1 rights is integrated into almost all of the EU's modern partnership and cooperation
hﬂlﬂi

agreelﬂl""e“é‘ U's Free Trade Agreements (FTAs), since 2010 provisions addressing trade and
In l,}ble development (TSD) have been set down in dedicated chapters.* Most °fa§1

susmmadc L ooperation agreements provide that respect for human rights is an ess r;

[U's tra A greement. In the recent FTA concluded between the EU and New Z.ea‘:]‘:t ld,

clement Oce with the Paris Agreement was accorded the same status ¥ E.

; Omphi;l;rn FTAs have also been preceded by Sustainability Impact Assessments which are

lnleTj.ed to evaluate the POtemial o Coaie Specior e

Je agreements and ex post evaluations are being conducted in accordance with the
frade

Sih Commission’s ‘Better Regulation’ framework.
Furop

The legal € flicacy of these provisions has:, h.owever, come under scrutiny.®® In particu-

\he outcome of a dispute brought within the framework of the EU-Korea FTA
lar, ming the implementation of the obligations relating to the protection of labour
cﬂf;i‘: increased the perception that the TSD provisions lack sufficient teeth. One, but not
313& 10:;” basis of this critique, was the absence of binding dispute settlement as regards
18D obligations.® :

[ 2021, the EU reviewed the efficacy of its TSD chapters and proposed a reform.” The
communication resulting from that process identified that revised TSD chapters should be
more country specific and more ‘assertively’ enforced. This implies, in particular, that future
TSD chapters should be subject to binding dispute settlement as applied to other provi-
sions in the agreement. In addition, the communication proposes greater mainstreaming
of the sustainable development objectives across FTAs, for instance through provisions on
the trade of environmental goods and services. Modernised TSD provisions have since been

negotiated into the recent FTA concluded with New Zealand and form the starting point for
negotiations with other third countries.”*

These instruments, necessarily, imply a mutually agreed approach to sustainable devel-
opment between the negotiating partners, This has meant, in some instances, that ambition
has been constrained by the need to build consensus around the lowest common denomi-

nator, The existence of an ‘ambition gap’ is one of the reasons that the EU has progressively
sought to develop autonomous instruments.

480 enters into non-

T materia], binding bilateral arrangements with a view to increasing cooperation an, for Instancs, & .
s 8,
bemzfl ?éset ETA to include a TSD Chapter was the EU-Korea Free Trade Agreement. See Free Trade

20w oy le;‘;gl"fﬂn Union and its Member States, of the one part, and the Republic of Korea, of the et
t‘! .

Free Trade Al . omes
“S greement between the European Union and New ] [Z{I.z-i_] ) S
;;:n?s-ogmewter and A Siemer, “The Legal Significance of Trade and e
3 e 024) 3 Zeits chrift fiir Europarechtliche Studien 269, 269. s Y .
Iourng) of I €rs and G Giovanni, ‘Retooling the Sustainability Standards in EU Free Trade
i Hernational Economi
Ommj mclaes.

iss] B AT Council
E;mmitMe ant:lnt'hc‘immunlcanon to the European Parliament, the Cout
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’ e Committee of the Regions, ‘The power of trade p
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23, The Generalised System of Preferences
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The EU's scheme has three arrangements in place. One of these, the Ggp
£

94 TBa SPecig]
tive arrangement for sustainable development and good governance,
incentivi

GSP+ [‘edu{:ea_
the same tariffs as those that fall within the scope of the standard arrange

ment tq () o

t for vulnerable low and lower-middle income countries that implement 27 iﬂt(‘-malionaj
cen

conventions relating to labour and human rights, envir(?n.ment.al and cln‘n :
and good governance. This is, therefore, a means to incentivise third countries to implemepy
these norms since tariff preferences should be temporarily withdrawn
if the beneficiary country does not respect its binding undertaking to maintaip the raFiﬁcatipﬁ:
and effective implementation of those conventions or to comply with the reporting requirements
imposed by the respective convention

8, or if the beneﬁciar}r country does not cooperate with the
Unionls monitoring procedures as set out in this Regulation.#5

In 2010, the EU withdrew S Lanka from its GSp+ programme due to shortcomings
in Sri Lankas implementation of three UN human rights conventions: the International
Covenant on Civil ang Political Rights, the Cony
Convention on the Rights of

the Child. Preference
Myanmar and Belarus.
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2.4 Restrictive Measures
624

£ has used other instruments to 'relnforce its position that human rights abuses should
Lo mlcl'ﬂtcd‘ In particular, it has imposed restrictive measures or ‘sanctions’ on co

¢ ot violate human rights and def-nocrat-ic pll'inciples. In 2020, the EU adopted a gk;lbtl
" ions regime for serious human rights violations and abuses?”

pestrictive measures have not been adOpt’ed on the basis of the common commercial
iy (Article 207 TFEU) but h.ave been considered to be part of the Common Foreign and
po lc)f‘ poll cy'% Whilst sanctions are a means to economically disincentivise egregious
S.ecurfa};q of human rights, they do not afford the same possibilities to positively incentivise
mh'i;tl i ‘market behaviour. They are, therefore, an important part of the EU’s external rela-
:zl:s toolkit, but serve a different function from the EU’s autonomous GVC Regulations,

i

-]h

san

6.3. The Genesis of EU GVC Regulations

The shift towards GVC regulation as an EU regulatory model has been progressive. This
section looks at earlier examples of autonomous rules intended to address behaviour along
value chains linked to the EU market.

6.3.1. Illegal, Unreported and Unregulated Fishing

Arguably, the first example of an autonomous ‘value chain’ regulation within the EU legal
order is the legal framework governing illegal, unreported and unregulated fishing (IUU).
IUU is an international phenomenon but one of strategic relevance to the EU given the size
of the EU’s fishing fleet, the fact that fisheries policy is an exclusive Union competence and
the commercial value of the interests at stake to Union operators.

IUU has been associated with adverse economic and social effects, notably forced labour
practices and poor safety standards on board vessels.” As a result, at the EU level, anti-
IUU fishing policy interacts with other policy spheres including labour, customs, trade and
ransport policies, sanitary requirements, as well as the repression of fraud and criminal acts
like tax evasion or money laundering.!®
i MT:e EU Regulation to prevent, deter and eliminate illegal, umeportedandunmgﬂhﬁd

*ing (IUU Regulation) entered into force on 1 January 2010.'%" This Regulation applies

9 _od
Oug hﬁlﬁ‘:,{l [.)EQS“’T‘ (CESP) 2020/1999 of 7 December 2020 concerning mﬁﬁw. ive measures 2
of7 DEcembnghts violations and abuses [2020] O] L4101/13. See also Cozmal
Wiy er 2020 concerning restrictive measures agaimt-seﬂoushum-ﬂw- ST

L}
ssoce TEY

e isoun o rioo and TFEU, art 215,
of the

e AOf labour standards and TUU fishing has also been raise ._ ;

re 3
i ::lre nug h:?:::r?:uﬁﬁigies Subsidies, the UStahhdl e
(EQ) Ny Mission, Report to the E:!:m e Council
Unrml 10051'2008 estab]_[ghlns_. opean
i Coungy R0V fishing (IUU Regy
cil R U
g elimelg:l:t:ﬁ:agc) b
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and the ivolvement of EU nationals in TUU ACtivitie, i L
.o 1o all waters,
fihing i0 &

Hqc;l I
U Regulation integrates elements that had been develgp,
Whilst the I £

: at
the definition of [UU fishing in the Regulation ig i the
, b: the 2001 Food and Agriculture Organization (FAQ

4 ) Intem ‘“hf I
definition h_’uofou;revcr‘u Jeter and eliminate [UU fishing - it sets regulatory Norm;
Plan of Action .

with the EU‘slevt?l nfa“fblttli‘;is introduced by the TUU Regulation include B
U s Ubh'ga ort of products from IUU fishing, prohibitiong on ac:n e
im?oﬂ. emogaa:i:;;nggr the inspection of third-country vessels. To ensyre theeeséem
ﬁtess:so?n‘his prohibition, fishery products must be accompm:;_‘d 1?}, 5 Catc!? cemﬁ%"
Transhipments and processing operations of fishery products are also included in h, Scopg
ification scheme.

of ﬂ%‘l: gﬁt;h“lmion also provides a legal basis for establishing a list‘ of NON-Cooperating thiyg
states ™ The basis for inclusion on that list is broad encompassing any state that sy,
discharge the duties incumbent upon it under international law as flag, port, coasta] o
market State, to take action to prevent, deter and eliminate TUU fishing’'®® This i gy
assessed on a wholly unilateral basis since this is ascertained by reference to the quotas et

down by regional fisheries organisations. Inclusion on that list is, however, in essence 2
unilateral decision taken by the EU,

The EU has itself described the [UU Regulation as ‘unique’!®* Whilst far-reaching, it is
Eﬂémﬂ:;l::dmtfwledged to have contributed substantially to improving ocean governance:
Emtswo:k ;‘:sma%i:hf thorqenon of IUU at an international level. The multilateral legal
e Mmmo evolved since the [ Regulation was adopted. Notably in 2016, the -
ment tackling RTUE;EE:BES  adopted as the first international legally binding agree:
aspects of that agreemeng 105 T+ PAted actively in the negotiations of the tedlmc?l,-f
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3 e,;mblishecl a risif-based due diligence requirement on im
e v ot i e B
23‘; g, t);e EU adOPted the rf:'cast Reqewable Energy Directive (RED I1).1%7 L ike it
{ecessor RED 11 prow'des thatlblofuels will only be eligible to be counted towards Unioz
able energy targets if that biofuel can be shown to meet sustainability criteria. 108
';: addition, RED 11 inEroduced rules limiting the eligibility of certain biofuel to be
ted towards the Union’s renewable energy targets, including the sectoral target for the
coun ort sector. Those rules were based on the overall emissions savings represented by a
tr.ar[sfél over a fossil fuel comparator.
blOt(Ljiertairl biofuels are produced from food and feedstock and hence depend on the culti-
ion of crops: This is associated with land use change, which can include deforestation and
:lnce gives rise t0 emissions. The legislation calculates emissions associated with direct land
use change linked to the productit?n ’of those crops on the basis of a life-cycle’s analysis,'™®
It also accounts for the risk of emissions associated with indirect land use change (ILUC).
since ILUC emissions cannot be calculated using the same methodology as that used for
direct land use change, the EU applied a formula that used crop expansion as a proxy. It
followed the logic that if crops were expanding, any further stimulation of demand for that
crop for biofuels in the EU market would exacerbate indirect land use change and cause
further emissions.

Given the risk of emissions associated with land use change (direct and indirect), RED I
capped the contribution of all biofuels made from food and feedstock to a maximum share
of 7 per cent of the renewable energy targets. In addition, it introduced a phase-out of the
eligibility of those biofuels associated with a high risk of creating indirect land use change
emissions based on the formula. By way of exemption, if a specific batch of biofuel could
be demonstrated to have been produced from feedstock cultivated in a way that did not
increase emissions, it could be exempted from that cap. The Delegated Regulation adopted
in 2019 identifies palm oil as a high-TLUC risk feedstock."

This legislation has been cited as an example of the EU seeking to regulate production
processes, including those that take place in third countries. These rules were challenged
before the WTO by Indonesia and Malaysia on the grounds that they discriminated against
palm oil and palm oil-based biofuels. In DS600, the Panel ruled that the EU measures regu-
late product characteristics and link this to market access."* The Panel accepted that the
EU could legitimately regulate to address demand in its own market but found that the
Measures, as applied, are discriminatory.

tionE;I t;i:twe (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the prome-
g e use of energy from renewable sources (recast) (RED 1I) [2018) O] L328/82. -
muDeefRED 11, art 29,
ela

or soliduiLSHG emission values and calculation rules are prlw_ided in AMV (for liqu
'Com gaseous biomass for power and heat production) of the REDIL
of the B

mission Delegated Regulation (EU) 2019/807 of 13 March 20198

ur i :
feedstocl ?greznmil?‘rﬁpem and of the Council as regau:dca::i the d

lel ifel- tification of low indirect m?:hzﬁhe d
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ict Minerals
633. Conflic 4opted autonomous rules to addre.ss factors that sontriﬁgg to hutl
The EU has also adop 10 the extraction of certain minerals. The EU identified o 4 ol
rights abuses in rda-t]'o;t: unstable areas, the minerals trade can be used to finance
s ’:hzll ;zrﬂl;:boﬁr and other human rights abuses, and support COITUption ang
PO, SR

money laundering. 2017, the EU adopted the Conflict Minerals Regulation (CMR) which
Asa resPGns(l!; _w:-on 1 n 2021112 The CMR applies to four minerals - tin, tantalum, tyne.
entered dml;; ;Par‘dt:itlns * e;!.Sllff that importers of those minerals to the EU have conducteq
t;:: ginligfncc in line with existing international {?0& law). standards, namel)i the OECD Dye
Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected ang
High-Risk Areas."™
“Whilst the CMR has a narrowly circumscribed purpose and limited product scope,
since it requires importers to conduct due diligence along supply chains using a risk-based
approach, it nonetheless provides a model from which the more recent GVC Regulations
have evolved. It has also been complemented by structures and support measures intended
to help secure compliance. This includes the European Partnership for Responsible

Minerals. Nevertheless, a review of the efficacy of the CMR two years after its entry into
application revealed mixed results. In .

particular, awareness of the EU requirements remains
low, notably in third countries 14
S dictions have also sought to address the problems associated with conflict miner-
als S different regulatory structures, For
legislation, known as the Dodd

| - fresent and Future?
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i ts share common and interre| faatd

These instrumen mm elated objectives but have differ.
are dl!fe.rf-’flllhomes and pursue these objectives through different e T
ent ‘POHC ‘ the reasons why navigating the growing body of GVC re
150 00€ :rt icipants who may find themselves subject to multiple

market P chains in which they are active.!!®
the r}':ll:g vC Regulations covered in this book all pursue regulatory objectives that have a

ol ustainability” in t'h:.e br;oader sense of that tefm’. Ti'xese objectives have been framed
pexus erous domestic policies including the Commission’s Communication on the Green
in numtm3 Communication on Decent Work Worldwide, the Circular Economy Action
pedl d the post Covid-19 resilience plan.'” They encompass, therefore, both environ-

an ;]na.n d social concerns. Within those broad spheres, they tackle a range of issues from
menthouse gas emissions to biodiversity loss to child labour. They also are built around a
gz;:iple of transparency.

GVC Regulations may pursue multiple regulato‘ry objectives simultaneously precisely
because they address an economic Fons@ct (the ‘value chair’) from the perspective of
wstainability, which is itself multidimensional. For example, the CS3D seeks to change
corporate behaviour towards environmental and human rights concerns and imposes due
diligence obligations in respect of both. It also sets new obligations with regard to climate
change mitigation.'?

Equally, GVC Regulations may seek to achieve an objective such as environmental
protection notwithstanding that the legal basis for that act is not necessarily Article 192
TFEU or exclusively so. For example, both the EUDR and the CS3D have among their
objectives, environmental protection. Whilst the EUDR is an ‘environmental’ regulatory act
adopted on the basis on Article 192 TFEU, the CS3D is adopted on the basis of Article 50
TFEU and is considered to be an extension of the company law acquis. In other words,
whilst both instruments are intended to ensure that the same core Union value is protected —
they use different means — one set of rules ensures products entering or leaving the internal
market have been produced in conformity with environmental norms set by the EU and the
other seeks to shift responsibility to (very) large market participants to verify their business
GPT?EHS are not associated with environmental harm. ]
amon, (l;tthher e3“’5"“13?18 is the Batteries Regulation, which also sets rules mte?ded to BBP!;?';
nglllitig er things the environmental performance of batteries on the Union market. o
i thisets fequirements aimed at securinga high level of envtronmenmlpf"m‘:hm
It replaces 2}‘:8}1 the prism of product regulation. Unlike the pmdeceﬁf:amlegl::ﬂﬂm 5
TRy . d,th < I_-"attenes Regulation has been adopted on a dual legal basi Article = o

¢ single market provision, Article 114 TEEU. :

gal prisms.!'7 This is
gulation is complex for
sets of rules depending on
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The values that the EU is seeking to protect b\ rcgul:'lting along valye chay
and diversified, This is reflected in how a spcc:.hc value is protected, lfm ex
ambition reflected in the EUDR excee‘lds that in lhf: prcd‘ecessor ]eglslatiou
Regulation.'” Equally, it is reflected in an c.xterrfljon o'l lh.c values ti
instance, the EU Conflict Minerals Regulatu_m. ** which is one of
legislation to impose specific obligations on 1mpo‘rlers to mqulor
l)rqupply. seeks to address comparat ively narrow iss uesvrelalm,% to
abuses associated with the mining of so-called conflict minerals, The
from forced labour illustrates precisely that the issue
on a far broader scale, across a wide spectrum of
compamies in scope to conduct due diligence in re
against a list of legal norms set down in existing int

The objectives of GVC regulation in the EU

may be extended in the future to protect other ‘core’ Union values, Sustainability ha he

political priority and hence is a logical starting point, Nevertheless, asa regulatory object
Sustainability is also under pressure.

GVCs are extremely vulnerable to
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spect of human rights h
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are still evolving, This regulatory

It op S0
l‘lllman t

geopolitics and other global shocks such as pands
ics and conflict. The regulatory objectives and priorities for GVCs, both in general ter

and at the EU level, have shown themselves to be susceptible to adaptation to adds

prevailing market canditions, Increasingly, GVC regulation, therefore, also reflects ‘react
policy concerns such as

income countries reliant o those export markets, 2 Witl
ent policy strategies likeii

se reflect a prevailing preoccupation w
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ensunng security of sy
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i risdictions.'?® This section describes the ‘EU
15 betwee/ to five core components: (1) market condit;
1y reference d due diligence; (4) support for implement,

lg) risk-base

app
onality; (2) Comm

tion; and (s Ddlt‘.l'-cenlricit‘,r;

shared enforcemeny.

Flement One: Market Conditionality
8.1

Regulations examined in t‘his book are all domest ic,
operators seeking to import or export produc
jymiles O ‘market conditionality’
op they rely on m ,
"fnerefor.e: lication of this regulatory structure is that whilst these rules
One IEE Permissibility of marketing in the Union on those operators seeking to place
jons on on or export them from the EU market, if that condition is satisfied, they apply
roducts e of where that operator is located geographically. Therefore, as soon as there is a
irrespeal;l:EU internal market, the legislation has effects on operators located in third coun-
m:.k tl:: nversely, in the absence of any intention to sell or otherwise access the EU internal
o el roducer or operator ina third country has no need to adhere to the £y rules.
marﬁéfmany EU GVC Regulations draw on guidance that has been established at the
multilateral level, the level of ambition and the level of pro,tecﬁon for the ‘value’ is deter-
ined by the EU. Therefore, it is not constrained to a lowest global common denominator.
;]:1 le’or this reason that these can also be described as ‘autonomous’ instruments. The incen-
tives for third-country operators to apply EU standards as regards environmental protectim{
or social rights rely, therefore, on the attractiveness and degree of dependfucy on the EU
internal market as a destination for a finished product or as a source of an ‘input’

s regulatory instruments which

ts to the EU% interna| market,

only impose condi.
:

8.2. Element Two: Product or Commodity-Centricity

Another feature of the EU approach to GVC regulation is that t';h-e ﬁ:g"[ d wmds,i:
applicability of the legal requirements is the products or commOd.mes' : I md]ﬂ;'usfmm
Tules are product driven and not applied only to specific gmgmph:lc Ieg}mdjldmi ng the US. For
the regulatory approach that has been applied in other jurisdictions, in N uugmat-
cample, the Uyghur Forced Labor Prevention Act appliesresriction= te PR production will
g in ap identified region on the basis of a rebuttable presumption t!:tatIﬂRﬂ‘r ng enhanced due
Ve entailed forced labour.'?® Canada has also applied measures, ights violations.”
dlhgence, to the same specific region to address concerns over humanﬂghts e il

K N :
[""'ez:ite:f:a:\n Ple, the US has introduced measures to address forced Iahourinim
0 g <L to address the risks associated with conflict minm!.sinchﬂiﬂﬁ i O

uiei to addregg illegal timber including the Lacey Act. In Canada, -
thich emerad SUr in Supply Chaing Act entered into force on 1 January
Gﬁide]j“ﬁs f:n- a0 force in 2097 requires larger companies to carry
¢ Xeeptio, '\national Enterprises on Responsible Business

lag }'Ek]}'ll.lr Forcedls the CS3D which addresses the behavio!
Aff;
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ther hand, because the selection of produc
On the other han

mmodities Centry
i ulation, the choice of
ication of any given reg
(S cope of application itical significance, Some of thege
importance in delimiting t};fa: nft only legal, but also poht}caiiilgt fonal legislaiveprget
what is ‘in’ and “'h*ft b t policy debate during the mt‘fr'ms the adoption of the EUDR
choices generated s:‘gmﬁ‘((iia;:l 1pduri1"lg the discussions leading to
This was particular o

the geographic origin of 3 prtid;
isk assessment
‘ L. It is a factor that may be part of a ris
uct is not completely irrelevant,

country will impact the extent of the due diligence ob
obligations as such 130

> ili odel
8.3. Element Three: A Risk-Based’ Dye Diligence M 5
) : s well as product
The EU's regulatory mode] relies op risk-based dye diligence mechanisms a
tracking and TEporting requirements
For example

]

: ions of risk-based
the CS3D fequires Member States to ensure the 111’[4381;l T:c;?;ities active 0}
due diligence in the COTporate governance carried out by large corpofl i compon'er_‘i 0
established in their territories, R k-based dye diligence is also 4 core de t%eries Regulation
the EUDR, the FIR and is integrated in Product legislation such as the Ba
and the i ' Regula

of the
tion (ESPR). This is, therefore, one

based due diligence i not gz

g OF Specific Sectorg, 131
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o b reference 10 the OECD Multinational Enterprises Guidelines, described d
howcvc ' the processes through which enterprises can identify, prevent, miti ue
lullg{;nce oW they address their actual and potential adverse impacts’'** » mitigate, and
accoun Eas ed due diligence implies that companies should prioritise and focus thei
RiSk:‘or ample, the OECD Guidelines state ‘Where enterprises have large numbe r
efforts: et they are encouraged to identify general areas where the risk of adverl:;
of supP n-lo ot sigﬂmcant and, based on this risk assessment, prioritise suppliers for due
jmpact® 134 [ addition; it implies that measures taken should be commensurate with the

risk. : : :
'ﬂ?e cS3D integrates this structure with a requirement on companies to identify risks
by a separate obligation to prioritise the adverse impacts identified from this

d | :
followe _135Y1here After, companies must bring harm to an end or otherwise take steps to

t harm.
The ETJE;JR establishes a tiered due diligence process and identifies factors which should
inform the risk assessment that operators carry out.\% Risk-based due dil AR
therefore, framed identically across a1l EU GVC Regulations but is modelled on e frane
work established by the OECD.**’

8.3.2. The Advantages of Due Diligence for the Regulator

The EU is neither the first nor the only jurisdiction to seek to apply rules to GVCs through
due diligence. Studies have shown that incorporating a thorough due diligence process into
their management systems helps enterprises detect risks and gain improved knowledge of
their operations. Prevention and mitigation of sustainability risks also reduces the company’s
exposure to potentially large remediation costs it might incur if the risk were not
There are different reasons which explain the EU’s choice to rely on due diligence.

‘ First, due diligence offers a built-in level of flexibility Itisa standard which is necessar-
ily ancillary to a legal obligation. It is shaped by other non-legal considerations (business
practice/consumer concerns) and has been described as a ‘bridge principlebetweenlawand
other spheres of normativity’ >

ancg’:’en the complexities of legislating at the EU level, the flexibility thatis inherem.m reli-
I imn astandard represents a structural advantage for the legislator. P,;amewn:kleg\sh:f;
ot Ohliiose @ dllt)f’ of due diligence and leave the contours of what precisely m i
Gve megatlon will entail to be refined and defined in implamenﬁngmm 2

asures use this approach.!®

133 OECD
P?husmng. {‘2*1212: )}; OECD Guidelines for Multinational Enterprises on Respor
PGRC cele bt/ dolorg/10.1787/81192357:en chaper I1 - general P
See Csap. - unes for Multinational Enterprises, Chapter 11, Commentay
Sec By »art 9, See also, ch 3.
6;1”1 8, See also, ch 5.
hlor b onc (022, Tusaaiog & xidkbuseh 40 0
iy rgi:m“‘latlng-a?iskfg: ?;l:iins DueDiligeass
lzgau} e dli‘ieser il Kmu“:er.dqlg
ldge Int o
I8 5y foature Ofenrgag%nél_ Law Journal 12
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; ibility also allows for the integration of existin
hnportaflﬂ?’ fhl i ﬂi;}?c:)rﬁt}trhfsubstantive behaviour required o Mmeet the ducagﬂft“%
ards and princip. c li (s)exp!icitly referred to soft law instrumepts such as Oy Guigg Betge
standard. The EU ha le in the Conflict Minerals Regulation ang the Eupy ; lf]_:eih
its regulaﬂon% for Efxantife market operators who need to implement the ruleg, alll.
tates the transmgiilj oTce is essentially a risk-management tool. Companies are requireqyg
Second, dll'f‘ ge;tal and/or social assessment of their activities to avoid not o lyby earq,
outale‘gal,,en\rll‘gn?der ‘negative’ outcomes. Risks related to GVCs SOmetimes eManage _:;
of the law butb rtome may also be influenced by extraneous factors, for instance papger.
i aCFOIS, : i )I;al instability. The potential source of risks along GV an uncergy
and conflicts or regio they could emanate from any one of the actors along the chaip op .
both in the sense tha'f ineyi; ey S
extraneous factors aris gfadht i S O
diligence as a mechanism ates

VC passes, Dy,
uncertainty, 140
Third, a due diligence model places the compliance burden on comp

anies to monitor the
it dilutes the regula.

to the EU market, ie, the importers : : '

Fourth, given due diligence was deployed in earlier regulatory initiatives tpere is acquired
experience and systems aready in place which haye been evaluated. Policymakers have
concluded that th

ese mechanisms can be improved on, but refining an existing model is seen
as preferable to starting from scratch,

are the most proximate
and exporters.

. The EUDR is 2 clear example of this approach in action.
the EUDR dra

141
es, and supplement the approach in other respects.
ctions have algo emb

supply chains linked to

raced due diligence in their efforts to ‘regulate
their territories. Within
diligence as a cenra

in the EU, France and Germany both use fiue
component of theijr ‘Supply chain’ ays, 142 Canada’s Fighting Against
Forced Labour ang Child Labour i Supply Chaing Act, which was passed by the Parliament
2923 and which entered into effect on 1 January 2024, imposes an obligation on
Certain government institutions ang Private-g

€Ctor entities tq report on the measures taken
€ the risk that forced lap
Supply chains. 143 Thoge TepOrts must ip,

our or child labour is ysed by them or in the;
Stinclude detaj] f : P diligen
Processes in relation 1o g, e il 8 of the reporting entity’s due dilig

10 Peters, Krieger and Kreuzer (n 138),
1 See further, ¢h 10,

"2See section 6.13,
" Bill $2-111 was
1445ee Regulation

approved by the Senate op 28
H5gpe Regulation

April 2023,
(EU) No 995/201.
(EU) 2017/821.
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, ce, greater precision has been introduced i
the .ﬁlﬁclt l;:f;pongse to criticisms of the EU Timber ;ec}guu;ag: r;gulatoTy frameworks.
il d ;r;amre of the obl%gations witlh which importers were exr;,egielc‘tllikmg clarity a5 to
(he preC: second place; whilst the majority of the regulations tefesi op in(t)ecomplY- :
In senpt epared by the UN, the OE(.Z.D and other internationa] orgamg;tnfulgance
ot necessarily apply these due diligence standards verbatim, The reagon, ;oeti?
® " ome cases linke di(oBeyPe Glees ot For instance, the CS3p departs flror ths
arein s smework on due diligence reporting where it considers that thoge rules do m} ;
r (o direct integration in a legally binding instrument, Ths is to be contras‘::ci efiﬂ
ich essentially integrates the OECD Due Diligenc v

: e Guidance for R, :
s of Minerals from Conflict-Affected and High-Risk Areas into Unfsg{;:‘ilble

themselVes
jhe CMR W
qupply Chain

g.4, Element Four: Implementation Support and Private
s.ector Onboarding

Regulations which are _intended to -have effects al'ong‘ va!ue chains present specific chal-
lenges for implementation. These arise both at the institutional level and on the ground for
«conomic operators. Implementation is particularly challenging for certain types of market
participant such as SMEs and those economic operators who are situated in low-income
and middle-income countries.

GVC Regulations do not just impose top-down requirements but seek to shift behavi-
ours - whether those of corporate entities or of end consumers. This implies that implemen-
tation requires a high degree of collaboration.

This has been reflected within the structure of the EU’s new rules. For instance, the
EUDR and the FLR both provide for the establishment of multi-stakeholder platforms. This
isintended to facilitate the integration of the private sector in the implementation process,
itself a broader recognition of the role that the private sector has played in this field. This
includes civil society but also organisations which have already worked to develop certifica-
lon and standards in the framework of supply chains.

8.5. Element Five: Shared Enforcement

:E:;h I\f;:mie of the EU approach to GVC regulation is the nature of the e::lfol'tilt;lliwnt Smtl;e 4
”fOPeannE; f States and their enforcement authorities have a central role. However, B¢
Ranctiqy, -I}:J Mmmission, as the ‘enforcer’ institution of the EU also hasa SW
Vatiable e ‘:ide‘gree of centralised oversight at the level of the Europeatt
Coungi ¢ < - 18 the inter-institutional legislative process, the Europe
Heng towa:nsmtenﬂy argued to keep a more prominent institution=x
is reguls ¢entralising the enforcement task.
BV ang gy o 22rY choice can be explained, at least partly,
S Member States, : e
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9. Criticisms of the EU’ Regulatory Approa
and from

The EU's GVC Regulations have beeq met with criticism from market operators

third countries, inconsistent:

Ithas been argued that certain requirements introduced by these rules are inc

with the EU’s obligations under international la

tional trade law set down in thy

of the EUDR to the WTO, an

W, including the core disciplines of internd-
over the consistency of tha

> ification
€ WTO Agreements. For instance, following the :c;) ::lfnceml}"
open letter signed by 14 other WTO Members ar_:i;s and Trade
Regulation with the General Agreement o T: Trade (TBT
(GATT) 1994, ang eventually with the Agreement on Technical Barnelrs to i, 149 and
ent).™* This was followegd by aletter in September 2023 with 17 signatorl  toesl®)
WTO Members haye continued to raise thejy concerns before different WTO Comnnunﬂaﬂf
'TO Council for Trade in Googs 151 The adoption of the CB AM ; tional
Miggered complaints that this Regulation I$ not consistent with the Union's internatio '

itments, These haye been €xpressed both

. other
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il ateral gelti?gs such as the Conference of the Parties (COP) of the Paris Agreement!'s>
1 15 1

j A pilaterd ¥ A h

al this gection contextualises these criticisms by reference to relevant aspects of i

onl 18 it then provides an overview of the overarching and recurrent ~:1-iti1:iZmu;l:lrr*:at.1
t c

pave beel YoieE

i GVC Regulation and International Law

9.1.1: WTO Law and Unjustifiable Discrimination

Many of the criticisms th’at have been raised against the EU’s new regulatory approach have
nvoked rules of internauon’al trade. Not all men?bers of the WTO consider that GVC regu-
jation in general, O the EU s autonomous rules in particular, can be accommodated within
the disciplines of set down in the WTO Agreements, Others have questioned whether the
WTO Agreemcnts can provide a normative framework to meaningfully evaluate measures
which have impacts along value chains criss-crossing multiple jurisdictional boundaries.
This section contextualises those arguments by providing a brief overview of the rules and
rinciples referred to.

[n the first place, it is useful to bear in mind that the rules governing international
trade as set down in the WTO Agreements explicitly refer to and acknowledge the
connection between economic growth and sustainable development. This is set out in the
Preamble to the Marrakesh Agreement establishing the WTO.In addition, the notion that
environmental considerations may feature in the context of trade relations finds repeated
expression in the texts of the covered Agreements. This is important precisely because it
demonstrates that the parties to the WTO Agreements have recognised, from the incep-
tion of the WTO and during the negotiations of the covered Agreements, that there may
be situations in which members find it necessary to compromise, intentionally or other-
wise, principles of liberalised trade in pursuit of other objectives including environmental
protection. In other words, the norms of international trade law reflect that a balance may
be required to reconcile different regulatory imperatives - economic and non-economic
precisely because trade liberalisation can be associated with negative cnvironmental and
labour externalities.'>> o
plefhihw:ro Agreements preclude discrimination. This is l—gﬁected in two broad P

- the ‘Most Favoured Nation' principle (MEN) and the National Treatment

ndia and th : _ o
Meet; ¢ EU continue to discuss the CBAM bilaterally: See
b Fl;%sihqd in July 2024, EU-India advance coopemionmw._
s ;‘i';an%‘ studies the impacts of trade o0 -
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the second place, thetldilc:g}sci’i?: cci)' : th? Obil?l::ﬂv? iy
f (reen protec isguise. Therefore, G
ofcoﬂcer?,s Cltv brut ;nal)iically it is not the only r;levam co“sit:::::::ei SR sitieg
arting i e, it is the last requirement which has consiste
ot the th;r (:1 F;tjfl g me mbers. The chapeau of Article XX of th:tggf;elt‘l;gs :;:ig:le;;e i
uz in Article 2.1 of the "TBT Agreemeflt is the metaphorical graveyard for ;myc:’sf
res that have been subjected to scrutiny through dispute settlement,
au provides that WTO Members may adopt otherwise GATT-inconsistent
hich are provisionally justified under one of the subparagraphs of Article XX
ot to the requirement that such measures are not applied in a way which would
sl ub}e 2 means Of arbitrary or unjustifiable discrimination between countries where the
constitute il, or a disguised restriction on international trade.

,me conditions prevail, ora
s (1 interpreting this provision the Appe]l‘ate Body has notably held that a WTO Member
nay ot use an €OnOATE embargo to require other Members to adopt essentially the same
comprehensive regulatory programme, to ac@eve a certain pohf:y goal, as that in force
within that Member’s territory without taking into conisllgetanon different conditions which
may occur in the territories of those other Members.™ The extent of the inquiry which
should be conducted into the ‘appropriateness of the regulatory programme for the condi-
tions prevailing in those exporting countries’ is a core issue in determining the existence
of discrimination. Excessive rigidity in the application of rules has also been considered to
satisfy the requirement of ‘arbitrary discrimination.'®*

Whilst meeting the requirement of the chapeau may be challenging for regulating
members, these previous disputes demonstrate that tensions between legitimate regulatory
objectives and the impacts these may have in third countries can and repeatedly have been

assessed within the framework of the existing WTO Agreements.

ny issue precisely because

meas

9.1.2. The Paris Agreement and CBDR-RC

: 5ecor}d strand of international law which has been invoked in the context of criticisms of

che EUs GVC Regulations is the principle of ‘CBDR-RC as reflected in the United Nations
famework Convention on Climate Change (UNECC) and the Paris Agreement. :

UN%E%?;! () to t.he Preamble of the Paris Agreement refers to the objectives ;L tl;e

[the Cony, anfi tf’ its principles. It states that the Paris Ammt is to be E:: m{
cntiateq r::i;:m s] principles, including the principle of eqmtyﬁgha:d ;‘qn':mon e

‘ nsibilities an. i lities. in the
rumstances d respective capabilities,

CBDPS Principle of CBDR-RC concerns differentiation. Under .

set oblig;iis a principle which is operationalised through Articles [?)f .
Ohs concerning the preparation and communication Ot B3EE
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contributions.'®® Those provisions reﬂect.' that pftrties do -1.110t lcurrently enjoy the ¢,
nical or economic capacity to address climate change ;lvu h t1 e ?an.le Measureg o |
whilst all parties are required to adopt NDCs that reflect their highest leve] of W ]ell.\':.f
there may be differentiation as between the measures taken, ‘ it

In the context of measures that are intended to address Chnlqate change, §; Myt
argued that this principle applies more genera}ly and benlig requires regulating el q
allow for differentiation as between implementing parties. Sty

9.2. Overarching and Recurrent Concerns

Regulating to embed non-economic values along production processes presents challenge
some of which are inherent to the characteristics of the global economy, and in Particuly;
the dominance of GVCs. The criticisms levied against the EU’s regulatory approach relage
both to the solutions the EU has found to address certain of those difficulties and, in some
cases, to the concept of regulating along a value chain per se. This section sets out a nop.
exhaustive overview of the overarching and recurrent concerns that have been invoked by
different stakeholders in relation to the EU’s GVC Regulations. !¢’

9.2.1. Unilateral Approach and Jurisdiction

Perhaps the most fundamental of the recurrent criticisms of the EU’s new instruments is
that it has decided to regulate along GVCs at all. At the highest level, this reflects a view that
to the extent that GVCs should be subject to any form of regulation, the task of defining
those rules would best be left to multilateral fora, or should, as a minimum, imply common
accord. In normative terms, this has been linked to the position that there exists a duty to
cooperate under international law and that this duty should be interpreted so as to require.

states, when addressing ‘global concerns] to ensure that the international community agrees
with regulatory measures that may impact them, 168
This reasoning derives from for at least two perspectives.

First, it has been linked to the transboundary nature of GVCs, an attribute which means
that any domestic regulation designed to have effects along value chains inevitably has
o,

) art 2(2) provides that “[t]his ill be implemented
to reflect equity and the principle of common but differentiated responsibilgx}es aﬁg r::sm:ﬁ v‘:’ﬂcla b:bﬂifies, - s?
light of different national circumstances’ P P &
1#¢The EU’s position is that the CBRD-RC principle as reflected in the Pari: . Al rinciple
of international law, and thus must be interpreted in its normative context, S:"Aﬁtﬁfgttai lTetnats g:?::; ]'furop en
Usiaajin the Advisory Broceedings oo the Obligations of Starey i respect of Climate Ch vailable at: http!
www.icj-cij.org/case/187/written-proceedings, ange, a 4
167 The author takes no position as to the validity of any one of these critici : G
Regulations respect the balance of rights and obligations under the w0 ;;T:;nzhni EU ‘;naintamsl !.h;::ti‘t:l o
obligations under public international law. For criticism levied against specific instrus and are cons_s!the 0 i
chapters in this book. " Lo g ments, see also
168 The existence of a duty to cooperate in the specific context of addressing cl; i
UNCLOS was recently affirmed by ITLOS in its Advisory Opinion. Howe ‘:lhuil::itz ch:,nge in the fr;;:wy;
interpreted as requiring the ex ante or ex post agreement of the internatiop| wmmgﬂ C;c}pgratz : n
ures. Rather it has been linked to the obligation to prevent transboundary harm, Srhih }zs l:xof; adopting i
as a general principle under customary international law. elf been recogn’st

Ah

165The Paris Agreement on Climate Change (n 53
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¢ operators in other jurisdictions, and to the '
aljio:fcfl?angis in trade flows, for the states themselve:.x el e
ity pron” J, it has been argued that since the non-economic values that the EU i i
§eeon haracterised as issues of ‘global ; fd. ls'seemg 7
S have been chas concern, they require a multilateralised
10 \on. This latter point has been raised repeatedly as regards the CBAM and the EUDR,
Hich both seek to give effect to the EU’s broader climate change mitigation objectives,'®
W £ short, the EU stands accused, through its GVC Regulations, of effectively seeking to
e of values and a level of protection on third countries,"”” This critique is linked
lmll . perception that by regulating as a ‘first mover’ the EU is seeking to impose rather than
tot IWPEl buy-in to its chosen regulatory model.'”!
ensl;mmhcr closely related criticism is that the EU’s new measures, in particular those which
ot market access conditions, seek t(:) regulate production processes in third countries by
*oplying EU standards on produ§ers in those countries. This, it has been argued, amounts to
.n exercise of extraterritorial jurisdiction by the EU.'7* It has also been argued that the EU
bals t0'S ufficiently account for approaches applied in other jurisdictions and instead relies
on ‘contingent unilateralism’ to ensure that its methodology is applied.'”

'n-nl_‘lHC

9.2.2. Divergence from International Standards and Definitions

Criticisms have been directed against divergences between the normative content in the EU's
new instruments and existing soft law standards as reflected in the UN Guiding Principles
and/or OECD Guidance.'7* This too is underpinned by a more fundamental concern that
the EU’s approach is leading to regulatory heterogeneity, which itself increases burdens,
particularly on SMESs.

Concerns over regulatory divergence are also behind criticisms of specific definitions
and terms which the EU has adopted in some of its instruments. For instance, one issue that
has been identified with the EUDR is that the EU has established its own definitions of key
terms such as ‘deforestation’!”®

See,for instance, the Statement of the delegate of Colombia to the WIO T8 Committee, 12-15 March 2024:
While it is true that countries can take environmental measures, deforestation is a ohal’m that requires
;izpéﬁlm? ;Pproaches rather than unilateral actions that could become trade restrictions mmwse:

inds 2024 Trade Policy Review in which it states that China pushes for multilateral discussions &% K0
;?Lﬁéﬂlsrgate measures of great concerns to Members, such as CBAM under the framework of CTE- See W/

170 ‘ s ot
und;l;»l}]e- concernslexpregsed by the majority of third countries are related to the choice Oimdd_ m‘“‘f"’“}*&
value {tu;s & t‘l'_lal“"- itself. For instance, there is near global consensus that climate change mitigation I8  legitimate
i ACCor'd' erefore, the means more than the end that is subject to debate. - 3-ring & carbon PHcing
mechan; ing to the WTO, more than 70 WTO Members have notified that they are considering
71y am similar to the CBAM. Ao e e
onmﬂta Diz and HE de Paiva Ara\ijo, ‘Exlﬂmﬂtoriﬂity md the Reguial
Law: sznt*ﬂ Protection as Soft Power' in N Cunha Rodrigues (ed) &
“"Eflo.lm-fea". Union and its Neighbours in @ Globalized World,
3 ko di:'978-3-[}30»82291-0__,15.
(2012}'2.; E“‘“_mn of ‘contingent unliateralism, see ] Scott
in oﬁi%’mm‘“?ﬂ"m ional Law
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In some instances, the EU has been criticised for failing to adopt a
ple, the EU has not defined ‘global value chains’ or ‘valye chaing’ eﬁmtim" for
although that legislation is designed to establish a hori A termg jy e
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9.2.3. Effectiveness of the Measures
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5 been raised as regards the scheme for country benchmarkin ;
troduce d under Article 29 of the EUDR.'® Country benchmarking isil;l:;;;jt;;
be he C ommission will assign countries or parts thereof a level of risk - standard high
th J on a methodology which is to be adopted by way of an implementir;g act
cations for the level of due diligence obligations on market operators, It a]so
r the level of enforcement activity that must be carried out by Member

this lssue ha

ich
low - base

is has impl
s implications fo
ate authorities.
Third countries have expressed concerns that the methodology for country benchmark- .
g will not be applied on the basis of sufficiently objective or transparent criteria. Civil ¥

ety has also flagged the imperative of applying objective and transparent criteria for
¢ country benchmarking exercise, notably m'thfe light of pressure from certain states to
renuate the obligations in the context of negotiations for a free trade agreement.'*

" The EUDR is not the only GVC regulation which has prompted WTO Members to iden-

2 risk of discrimination. Following the notification of the Batteries Regulation to the
/TO TBT Committee, certain other Members raised concerns that some of the obliga-
ons in that Regulation could be inconsistent with the non-discrimination disciplines in
rticle 2.1 of the TBT Agreement. 185 Those concerns related in particular to the introduc-
on of a requirement to conduct a carbon footprint calculation and the future methodology
at would be developed for that purpose.'® Equally, several WTO Members have argued
hat the CBAM is also discriminatory or is otherwise WTO-inconsistent.'®”

Excluding certain types of entity or commodities is a further ground on which it has
Iso been suggested that EU rules might give to discrimination. During the consultation
rocess for the EUDR, it was flagged that by selecting a limited number of commodities
his can risk ‘demonising’ them.!®® Indeed, one of the grounds on which both Indonesia and
Malaysia challenged the EU before the WTO for its rules under RED II addressing the risk of

afn'l}:;h also prohibits discrimination. Indeed, the question of the applicability of the TBT Agreement to certain
J‘\ustra]jU s regulations has also been raised by third countries. See, for instance, the comments of the delegate for

in ; Meeting of the WTO TBT Comumittee, 13-15 March 2024,
| nher:mﬂs?dox"s from 17 countries described the EU Regulation on deforestation-free products (EUDR) asan
Obilgm{m); ;S':“m‘“ﬂm"}’ and punitive unilateral benchmarking system that is potentially inconsistent with WTO
South is ¢ a.“_a letter sent to EU Commission and Parliament officials in September 2023. See Why the Global

B agfulﬁm the EU’s anti-deforestation law | Euronews.

4 Se o Ler analysis, see ch 5 on the EUDR, :
Regu!ationp :'1?1 111_‘ l;]t_:er on the procedure and criteria for ‘country benchmarking’ under art 29 ofthe EU Deﬁrm
Under the countes role of trade agreements, 14 November 2023: ‘we are deeply concerned that the classification

untry benchmarking may be used as a bargaining tool in order to ﬁlcihtatethe conclusion of ‘f::
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mes a very chanﬂl’lglng task.!”! Equally, another requirement under the EUDR

(s peco covered and derived products should have been produced in accordance with
jg that o Jegislation of the.count'ry of production. It has been argued that this has been
: a b roadly (it covers eight different legal areas), that the compliance burden is exces-
Jefinee s;" roducers of those products, Stakeholders have repeatedly called on the EU to

¢ ff)r t eaftical solutions to these issues.

(dentify pi_'l ; synergie s between the EUs different autonomous instruments, concerns have
As to lc‘| recisely because the multiplication of reporting standards creates confusion

es ‘information costs’ as well as the risk of duplication in regulatory

i

bee n ralse

eﬁort-s.ally concerns have been raised over the ‘complex’ structure of many GVCs, including
Fin : ;eliance on future delegated acts. Complexity is also an issues raised in relation to
 due diligence obligation under the CS3D which defines human rights by

erated Conventions in the Annex.'”?

extensive FEv
Lhe human rlghls
reference to enum

10. Conclusion

Stepping into a regulatory space that has hitherto been (?cr:upied by private soft law initi-
atives is a bold move. In doing so the EU has openly signalled an intention to shift the
hehaviours of market participants, including EU consumers, so as to ensure alignment
with its non-economic objectives. That these domestic measures have an effect outside the
borders of the EU is the inevitable consequence of the structure of the global economy, the
EU’s role within international markets, and the prevalence of GVCs.

Although the EU has and is maintaining a high level of engagement with stakeholders,
itis fair to say that the EU’s GVC Regulations have been far from universally welcomed.
Since these new rules are in their infancy, it remains to be seen whether the full panoply
of implementation challenges that have been raised manifests itself, or whether the efforts
to provide support for implementation will sufficiently attenuate the projected burden on
market operators.

Itis, however, evident that through this body of autonomous instruments the EU is
going further and faster than other jurisdictions in seeking to reinforce its ‘sustainabil-
Ity" objectives along the value chains connected to its internal market. Irrespective of the

zzﬂcepmalﬁmd practical complexities this entails, it represents the emergence of anew legal
Mmain - EU GVC regulation.

I

e

OPerator (i?;fg the EUDR indicate that for products traded in bulk, such as soy ot

d that the comm ﬂ}a‘t are not SMEs) needs to ensure that all plots of land involved

88 deforesyeq modities are not mixed at any step of the process with commadities of

EOJ SXample, ﬁlrnoilt- degraded after the cut-off date of 31 December 2020. For relevant co

S Mmoditjeq (wo Lére With a wood component (the operator needs to geolocateall th
85 oo, od for example) used for the manufacturing process has been

fiy Onentg ¢ ) 2iele o
Mher, ¢y 5 2MN0t be of unknown origin or/and from areas deforested or

T
the CD w, :
Okcp Guidel;:g’ June 2024, Alignment within Reach: Remaining o]



