
​Rules of Matrimonial Petition​

​A​​matrimonial​​petition​​is​​a​​formal​​legal​​proceeding​​instituted​​before​​a​​competent​​court​​seeking​​relief​
​relating to marriage and family relationships. Matrimonial petitions are filed in matters concerning:​

​●​ ​divorce,​
​●​ ​judicial separation,​
​●​ ​restitution of conjugal rights,​
​●​ ​nullity of marriage,​
​●​ ​maintenance,​
​●​ ​custody of children,​
​●​ ​declaration of marital status.​

​The procedure and rules governing matrimonial petitions are primarily regulated by:​

​●​ ​the Hindu Marriage Act, 1955,​
​●​ ​the Special Marriage Act, 1954,​
​●​ ​the Family Courts Act, 1984,​
​●​ ​the Code of Civil Procedure, 1908,​
​●​ ​and applicable High Court Rules.​

​These​ ​rules​ ​ensure​ ​orderly​ ​adjudication​ ​of​ ​matrimonial​ ​disputes​ ​while​ ​safeguarding​ ​the​ ​rights​ ​and​
​dignity of parties.​

​Meaning of Matrimonial Petition​

​A​​matrimonial​​petition​​is​​a​​pleading​​filed​​before​​a​​Family​​Court​​or​​District​​Court​​seeking​​matrimonial​
​relief under personal laws governing marriage.​

​The petition sets out:​

​●​ ​particulars of marriage,​
​●​ ​matrimonial disputes,​
​●​ ​grounds for relief,​
​●​ ​prayers sought from court.​

​Object of Matrimonial Petition Rules​

​The rules governing matrimonial petitions aim:​

​1.​ ​to ensure fair adjudication,​
​2.​ ​to maintain procedural discipline,​
​3.​ ​to prevent frivolous litigation,​
​4.​ ​to protect family relationships,​
​5.​ ​to facilitate reconciliation where possible.​



​Nature of Matrimonial Proceedings​

​Matrimonial proceedings are:​

​●​ ​civil in nature,​
​●​ ​personal and sensitive,​
​●​ ​governed by special statutes,​
​●​ ​often conciliatory rather than adversarial.​

​Family Courts attempt reconciliation before granting relief.​

​Essential Rules Governing Matrimonial Petitions​

​The following are the important rules relating to matrimonial petitions:​

​1. Petition Must Be Filed Before Competent Court​

​A matrimonial petition must be filed before:​

​●​ ​Family Court where established,​
​●​ ​otherwise District Court having jurisdiction.​

​Jurisdiction​

​Jurisdiction generally exists where:​

​●​ ​marriage was solemnized,​
​●​ ​parties last resided together,​
​●​ ​respondent resides,​
​●​ ​petitioner resides in specified situations.​

​Illustration​

​A​​wife​​residing​​in​​Mumbai​​after​​separation​​may​​file​​petition​​before​​Mumbai​​Family​​Court​​if​​statutory​
​conditions are satisfied.​

​2. Petition Must Contain Material Facts​

​The petition must state:​

​●​ ​date and place of marriage,​
​●​ ​religion and status of parties,​
​●​ ​details of children,​
​●​ ​matrimonial history,​
​●​ ​grounds for relief.​

​Only material facts should be pleaded.​



​3. Grounds Must Be Specifically Mentioned​

​The petitioner must clearly plead legally recognized grounds.​

​Under Section 13 of the Hindu Marriage Act, grounds include:​

​●​ ​cruelty,​
​●​ ​adultery,​
​●​ ​desertion,​
​●​ ​conversion,​
​●​ ​mental disorder,​
​●​ ​venereal disease,​
​●​ ​renunciation,​
​●​ ​presumption of death.​

​Case Law​

​Samar Ghosh v. Jaya Ghosh​

​In​​Samar​​Ghosh​​v.​​Jaya​​Ghosh,​​the​​Supreme​​Court​​elaborated​​principles​​relating​​to​​mental​​cruelty​​in​
​matrimonial disputes.​

​4. Petition Must Not Contain Unnecessary Allegations​

​Matrimonial pleadings should:​

​●​ ​avoid scandalous language,​
​●​ ​avoid defamatory accusations,​
​●​ ​maintain dignity and decorum.​

​Irrelevant allegations may be struck out by court.​

​5. Verification and Affidavit​

​The petition must be:​

​●​ ​signed,​
​●​ ​verified,​
​●​ ​supported by affidavit.​

​Verification confirms truthfulness of pleadings.​

​6. No Collusion Between Parties​

​The petitioner must state that:​

​●​ ​there is no collusion,​



​●​ ​proceedings are bona fide.​

​Collusive petitions undermine sanctity of matrimonial proceedings.​

​7. Delay and Condonation​

​The petitioner must disclose:​

​●​ ​whether matrimonial offences were condoned,​
​●​ ​whether there was unnecessary delay in approaching court.​

​Unexplained delay may affect relief.​

​8. Reconciliation Efforts​

​One important feature of matrimonial proceedings is reconciliation.​

​Under the Family Courts Act and matrimonial laws:​

​●​ ​courts should attempt reconciliation before granting divorce.​

​Case Law​

​K. Srinivas Rao v. D.A. Deepa​

​The​ ​Supreme​ ​Court​ ​emphasized​ ​the​ ​importance​ ​of​ ​mediation​ ​and​ ​reconciliation​ ​in​ ​matrimonial​
​disputes.​

​9. In Camera Proceedings​

​Matrimonial proceedings are often conducted in camera to protect privacy of parties.​

​Section 22 of the Hindu Marriage Act restricts publication of matrimonial proceedings.​

​This protects:​

​●​ ​dignity,​
​●​ ​reputation,​
​●​ ​privacy of parties.​

​10. Relief Must Be Specifically Claimed​

​The petition must clearly specify relief sought, such as:​

​●​ ​divorce,​
​●​ ​judicial separation,​
​●​ ​restitution of conjugal rights,​



​●​ ​maintenance,​
​●​ ​custody,​
​●​ ​permanent alimony.​

​The court ordinarily grants relief based on pleadings.​

​11. Necessary Documents Must Be Filed​

​Important documents generally include:​

​●​ ​marriage certificate,​
​●​ ​photographs,​
​●​ ​proof of residence,​
​●​ ​supporting evidence,​
​●​ ​prior court orders if any.​

​12. Court Fees and Procedural Compliance​

​Prescribed:​

​●​ ​court fees,​
​●​ ​filing procedures,​
​●​ ​affidavits,​
​●​ ​vakalatnama​

​must be complied with.​

​Defects may lead to objections by registry.​

​13. Evidence in Matrimonial Cases​

​Parties must establish grounds through evidence.​

​Evidence may include:​

​●​ ​oral testimony,​
​●​ ​documents,​
​●​ ​electronic evidence,​
​●​ ​medical records,​
​●​ ​witness statements.​

​Case Law​

​Naveen Kohli v. Neelu Kohli​

​In​ ​Naveen​ ​Kohli​ ​v.​​Neelu​​Kohli,​​the​​Supreme​​Court​​dealt​​extensively​​with​​cruelty​​as​​a​​matrimonial​
​ground.​



​14. Interim Reliefs​

​Courts may grant interim reliefs such as:​

​●​ ​interim maintenance,​
​●​ ​child custody,​
​●​ ​residence orders,​
​●​ ​litigation expenses.​

​15. Mutual Consent Petitions​

​Under Section 13B of the Hindu Marriage Act:​

​●​ ​parties may jointly seek divorce by mutual consent.​

​Conditions include:​

​●​ ​living separately,​
​●​ ​inability to live together,​
​●​ ​mutual agreement for dissolution.​

​Case Law​

​Amardeep Singh v. Harveen Kaur​

​In​ ​Amardeep​ ​Singh​ ​v.​ ​Harveen​ ​Kaur,​ ​the​ ​Supreme​ ​Court​​held​​that​​the​​cooling-off​​period​​in​​mutual​
​consent divorce may be waived in appropriate cases.​

​16. Clean Hands Principle​

​A matrimonial petitioner must approach the court with honesty and good faith.​

​Concealment of material facts may result in:​

​●​ ​dismissal,​
​●​ ​denial of relief.​

​17. Burden of Proof​

​The​​burden​​lies​​upon​​the​​petitioner​​to​​establish​​matrimonial​​grounds​​through​​credible​​evidence.​​Mere​
​allegations are insufficient.​

​18. Compliance with Procedural Law​

​Though​ ​matrimonial​ ​matters​ ​are​ ​governed​ ​by​ ​special​ ​statutes,​ ​provisions​ ​of​ ​CPC​ ​generally​ ​apply​
​unless excluded.​



​This includes rules relating to:​

​●​ ​pleadings,​
​●​ ​evidence,​
​●​ ​summons,​
​●​ ​execution.​

​Important Features of Matrimonial Proceedings​

​Matrimonial proceedings emphasize:​

​●​ ​privacy,​
​●​ ​reconciliation,​
​●​ ​welfare of children,​
​●​ ​equitable relief,​
​●​ ​social justice.​

​Courts adopt a comparatively sensitive and humane approach.​

​General Structure of Matrimonial Petition​

​Part​ ​Contents​

​Cause Title​ ​Name of court and parties​

​Introductory Averments​ ​Details of parties​

​Marriage Details​ ​Date and place of marriage​

​Grounds​ ​Matrimonial offences or grounds​

​Jurisdiction Clause​ ​Basis of territorial jurisdiction​

​Relief Clause​ ​Divorce, maintenance, custody etc.​

​Verification​ ​Confirmation of truthfulness​

​Importance of Matrimonial Petition Rules​

​These rules are important because they:​

​●​ ​ensure fairness,​
​●​ ​protect family dignity,​
​●​ ​reduce abuse of process,​
​●​ ​facilitate effective adjudication,​
​●​ ​maintain procedural discipline.​



​Conclusion​

​The​​rules​​governing​​matrimonial​​petitions​​regulate​​the​​procedure​​for​​seeking​​matrimonial​​reliefs​​such​
​as​ ​divorce,​ ​judicial​ ​separation,​ ​restitution​ ​of​ ​conjugal​ ​rights,​ ​and​ ​maintenance​ ​before​ ​competent​
​courts.​​These​​rules​​require​​proper​​jurisdiction,​​pleading​​of​​material​​facts,​​lawful​​grounds,​​verification,​
​reconciliation efforts, and procedural compliance.​

​Matrimonial​ ​proceedings​ ​differ​ ​from​ ​ordinary​ ​civil​ ​proceedings​ ​because​ ​they​ ​involve​ ​sensitive​
​personal​​relationships​​and​​emphasize​​privacy,​​conciliation,​​and​​welfare​​of​​parties​​and​​children.​​Proper​
​adherence​ ​to​ ​the​ ​rules​ ​of​ ​matrimonial​ ​petitions​ ​ensures​ ​fair,​ ​effective,​ ​and​ ​dignified​ ​resolution​ ​of​
​matrimonial disputes under Indian law.​

​Meaning and Essentials of Sale Deed and Mortgage Deed​

​A​​sale​​deed​​and​​a​​mortgage​​deed​​are​​two​​important​​conveyancing​​instruments​​relating​​to​​transfer​​and​
​creation​​of​​rights​​in​​immovable​​property.​​Both​​documents​​are​​governed​​primarily​​by​​the​​Transfer​​of​
​Property Act, 1882 and play a crucial role in property transactions.​

​A​​sale​​deed​​results​​in​​absolute​​transfer​​of​​ownership​​in​​property,​​whereas​​a​​mortgage​​deed​​creates​​a​
​security interest over property for repayment of a debt or obligation.​

​These​ ​documents​ ​must​ ​be​ ​carefully​​drafted​​because​​they​​determine​​legal​​rights,​​title,​​liabilities,​​and​
​remedies of parties.​

​SALE DEED​

​Meaning of Sale​

​Section 54 of the Transfer of Property Act, 1882 defines sale as:​

​“A​ ​transfer​ ​of​ ​ownership​ ​in​ ​exchange​ ​for​ ​a​ ​price​ ​paid​ ​or​ ​promised​ ​or​ ​part-paid​ ​and​
​part-promised.”​

​Thus, sale is:​

​●​ ​transfer of ownership,​
​●​ ​for consideration,​
​●​ ​between competent parties.​

​A​ ​sale​ ​of​ ​immovable​ ​property​ ​valued​ ​above​ ​₹100​ ​can​ ​be​ ​effected​ ​only​ ​through​ ​a​ ​registered​
​instrument.​

​Meaning of Sale Deed​

​A​ ​sale​ ​deed​ ​is​ ​a​ ​legal​ ​document​ ​executed​ ​by​ ​the​ ​seller​ ​in​ ​favour​ ​of​ ​the​ ​purchaser​ ​transferring​
​ownership rights in immovable property for consideration.​



​It is the principal document evidencing transfer of title from seller to buyer.​

​The person transferring property is called:​

​●​ ​vendor or seller,​

​and the person receiving property is called:​

​●​ ​vendee or purchaser.​

​Nature of Sale Deed​

​A sale deed:​

​●​ ​permanently transfers ownership,​
​●​ ​creates proprietary rights,​
​●​ ​extinguishes seller’s title,​
​●​ ​confers absolute rights upon the purchaser subject to conditions.​

​Essentials of a Valid Sale Deed​

​The following are the essential requirements of a valid sale deed:​

​1. Competent Parties​

​Both parties must be legally competent to contract under the Indian Contract Act, 1872.​

​The parties should:​

​●​ ​be majors,​
​●​ ​of sound mind,​
​●​ ​not disqualified by law.​

​2. Transfer of Ownership​

​There must be transfer of ownership rights from seller to buyer.​

​Ownership includes:​

​●​ ​title,​
​●​ ​possession,​
​●​ ​interest in property.​

​3. Immovable Property​

​The subject matter must be identifiable immovable property.​



​The deed should contain:​

​●​ ​complete description,​
​●​ ​boundaries,​
​●​ ​survey numbers,​
​●​ ​location details.​

​4. Lawful Consideration​

​Sale​​requires​​price​​or​​monetary​​consideration.​​Without​​consideration,​​the​​transaction​​may​​amount​​to​
​gift and not sale.​

​Illustration​

​If A transfers property to B without consideration, it is not a sale.​

​5. Intention to Transfer​

​The seller must clearly intend to transfer ownership permanently.​

​The operative words generally include:​

​●​ ​“sell,”​
​●​ ​“transfer,”​
​●​ ​“convey.”​

​6. Registration​

​Under​ ​the​ ​Registration​ ​Act,​ ​1908,​ ​a​ ​sale​​deed​​concerning​​immovable​​property​​above​​₹100​​must​​be​
​compulsorily registered. An unregistered sale deed generally cannot transfer legal title.​

​7. Proper Stamp Duty​

​Appropriate​ ​stamp​ ​duty​ ​must​ ​be​ ​paid​ ​under​ ​applicable​ ​Stamp​ ​Act.​ ​Insufficient​ ​stamping​ ​affects​
​admissibility in evidence.​

​8. Execution by Parties​

​The deed must be:​

​●​ ​signed by parties,​
​●​ ​properly attested where required.​

​Essential Contents of Sale Deed​

​A properly drafted sale deed generally contains:​



​1.​ ​title of deed,​
​2.​ ​date and place,​
​3.​ ​details of parties,​
​4.​ ​recitals,​
​5.​ ​description of property,​
​6.​ ​consideration clause,​
​7.​ ​transfer clause,​
​8.​ ​possession clause,​
​9.​ ​covenant of title,​
​10.​ ​indemnity clause,​
​11.​ ​execution and signatures.​

​Rights and Duties of Seller and Buyer​

​Section 55 of the Transfer of Property Act provides duties of:​

​●​ ​seller,​
​●​ ​buyer.​

​Seller’s Duties​

​●​ ​disclose material defects,​
​●​ ​produce title documents,​
​●​ ​answer relevant questions,​
​●​ ​execute conveyance.​

​Buyer’s Duties​

​●​ ​pay purchase price,​
​●​ ​bear losses after ownership passes,​
​●​ ​disclose facts increasing property value.​

​Important Case Law​

​Suraj Lamp & Industries Pvt. Ltd. v. State of Haryana​

​In​ ​Suraj​ ​Lamp​ ​&​ ​Industries​ ​Pvt.​ ​Ltd.​ ​v.​ ​State​ ​of​ ​Haryana,​ ​the​​Supreme​​Court​​held​​that​​immovable​
​property​ ​can​ ​be​ ​legally​ ​transferred​ ​only​​through​​a​​duly​​registered​​sale​​deed​​and​​not​​merely​​through​
​power of attorney transactions.​

​Importance of Sale Deed​

​A sale deed:​

​●​ ​proves ownership,​
​●​ ​provides legal security,​
​●​ ​enables mutation and registration,​



​●​ ​protects purchaser’s rights.​

​It acts as conclusive evidence of transfer.​

​MORTGAGE DEED​

​Meaning of Mortgage​

​Section 58 of the Transfer of Property Act, 1882 defines mortgage as:​

​“The​ ​transfer​​of​​an​​interest​​in​​specific​​immovable​​property​​for​​the​​purpose​​of​​securing​
​payment​​of​​money​​advanced​​or​​to​​be​​advanced​​by​​way​​of​​loan,​​existing​​or​​future​​debt,​
​or performance of an engagement.”​

​Thus, mortgage creates:​

​●​ ​security interest,​
​●​ ​not absolute transfer of ownership.​

​Meaning of Mortgage Deed​

​A​​mortgage​​deed​​is​​a​​legal​​instrument​​executed​​by​​the​​mortgagor​​in​​favour​​of​​the​​mortgagee​​creating​
​an interest in immovable property as security for repayment of debt or performance of obligation.​

​The person borrowing money is called: mortgagor,​

​and the lender is called: mortgagee.​

​Nature of Mortgage​

​A mortgage:​

​●​ ​creates limited interest,​
​●​ ​secures debt repayment,​
​●​ ​allows redemption upon repayment.​

​Ownership generally remains with mortgagor subject to mortgage rights.​

​Essentials of a Valid Mortgage Deed​

​1. Competent Parties​

​Parties must be legally competent.​

​2. Specific Immovable Property​



​The mortgage must relate to definite immovable property. Property should be clearly identifiable.​

​3. Transfer of Interest​

​Unlike sale, mortgage transfers only interest in property and not absolute ownership.​

​4. Debt or Obligation​

​There must be:​

​●​ ​loan,​
​●​ ​debt,​
​●​ ​obligation,​
​●​ ​financial liability.​

​Mortgage without debt is invalid.​

​5. Intention to Create Security​

​The intention must be to secure repayment through property.​

​6. Registration​

​Under​ ​Section​ ​59​ ​of​ ​the​ ​Transfer​ ​of​ ​Property​ ​Act:​ ​mortgages​ ​exceeding​ ​₹100​ ​generally​ ​require​
​registration.​

​7. Proper Execution​

​The mortgage deed must be:​

​●​ ​signed,​
​●​ ​attested by witnesses,​
​●​ ​properly stamped.​

​Essential Contents of Mortgage Deed​

​A mortgage deed generally includes:​

​1.​ ​title of deed,​
​2.​ ​details of parties,​
​3.​ ​description of property,​
​4.​ ​amount secured,​
​5.​ ​interest rate,​
​6.​ ​repayment terms,​
​7.​ ​rights of mortgagee,​



​8.​ ​redemption clause,​
​9.​ ​default clause,​
​10.​ ​remedies upon default,​
​11.​ ​execution clause.​

​Types of Mortgage​

​The Transfer of Property Act recognizes several kinds of mortgages:​

​1.​ ​Simple Mortgage​
​2.​ ​Mortgage by Conditional Sale​
​3.​ ​Usufructuary Mortgage​
​4.​ ​English Mortgage​
​5.​ ​Equitable Mortgage​
​6.​ ​Anomalous Mortgage​

​Rights of Mortgagor​

​The mortgagor possesses:​

​●​ ​right of redemption,​
​●​ ​right to recover documents after repayment,​
​●​ ​right to redeem before foreclosure.​

​Doctrine of Redemption​

​The right of redemption is an important feature of mortgage law.​

​Case Law​

​In​ ​Narandas​ ​Karsondas​ ​v.​ ​S.A.​ ​Kamtam,​ ​the​ ​Supreme​ ​Court​ ​emphasized​ ​the​ ​mortgagor’s​ ​right​ ​of​
​redemption until lawful transfer occurs.​

​Rights of Mortgagee​

​The mortgagee may:​

​●​ ​recover debt,​
​●​ ​enforce security,​
​●​ ​seek foreclosure or sale in certain mortgages.​

​Difference Between Sale and Mortgage​

​Basis​ ​Sale​ ​Mortgage​

​Nature​ ​Absolute transfer of ownership​ ​Transfer of interest as security​



​Consideration​ ​Price​ ​Loan or debt​

​Ownership​ ​Passes to buyer​ ​Generally remains with mortgagor​

​Right of Redemption​ ​No​ ​Yes​

​Purpose​ ​Transfer of property​ ​Security for debt​

​Importance of Sale Deed and Mortgage Deed​

​Both documents are important because they:​

​●​ ​regulate property transactions,​
​●​ ​provide legal certainty,​
​●​ ​protect financial interests,​
​●​ ​create documentary evidence of rights.​

​Improper drafting may lead to litigation and invalidity.​

​Conclusion​

​A​ ​sale​ ​deed​ ​is​ ​a​ ​legal​ ​instrument​ ​transferring​ ​ownership​ ​in​ ​immovable​ ​property​ ​from​ ​seller​ ​to​
​purchaser​ ​for​ ​consideration,​ ​whereas​ ​a​ ​mortgage​ ​deed​ ​creates​ ​a​ ​security​ ​interest​ ​in​ ​property​ ​for​
​repayment​ ​of​ ​debt.​ ​Both​ ​are​ ​governed​ ​by​ ​the​ ​Transfer​ ​of​ ​Property​ ​Act,​ ​1882​ ​and​ ​require​ ​proper​
​drafting, execution, stamping, and registration.​

​The​ ​essential​ ​requirements​ ​include​ ​competent​ ​parties,​ ​lawful​ ​object,​ ​clear​ ​description​ ​of​ ​property,​
​intention​​of​​parties,​​consideration​​or​​debt,​​and​​compliance​​with​​statutory​​formalities.​​Properly​​drafted​
​sale​​deeds​​and​​mortgage​​deeds​​ensure​​certainty​​of​​title,​​protection​​of​​rights,​​and​​smooth​​operation​​of​
​property and financial transactions.​

​Format of Divorce Petition​

​A​ ​divorce​ ​petition​ ​is​ ​a​ ​formal​ ​legal​ ​document​ ​filed​ ​before​ ​a​ ​competent​ ​family​ ​court​ ​seeking​
​dissolution​​of​​marriage​​under​​the​​applicable​​matrimonial​​law.​​It​​contains​​material​​facts​​relating​​to​​the​
​marriage, grounds for divorce, jurisdiction, and reliefs sought by the petitioner.​

​In India, divorce petitions may be filed under different personal laws such as:​

​●​ ​the Hindu Marriage Act, 1955,​
​●​ ​the Special Marriage Act, 1954,​
​●​ ​the Indian Divorce Act, 1869,​
​●​ ​personal laws governing Muslims, Parsis, and others.​

​For​ ​Hindus,​ ​the​ ​provisions​ ​relating​ ​to​ ​divorce​ ​are​ ​mainly​ ​contained​ ​in​ ​Section​ ​13​ ​of​ ​the​ ​Hindu​
​Marriage Act, 1955.​



​A​ ​divorce​ ​petition​ ​must​ ​be​ ​carefully​ ​drafted​ ​because​ ​it​ ​forms​ ​the​ ​foundation​ ​of​ ​matrimonial​
​proceedings.​

​Meaning of Divorce Petition​

​A​​divorce​​petition​​is​​a​​pleading​​presented​​before​​the​​court​​by​​a​​spouse​​seeking​​dissolution​​of​​marriage​
​on legally recognized grounds.​

​The petition sets out:​

​●​ ​facts of marriage,​
​●​ ​details of matrimonial dispute,​
​●​ ​grounds for divorce,​
​●​ ​reliefs claimed.​

​Purpose of Divorce Petition​

​The object of filing a divorce petition is:​

​1.​ ​to formally initiate matrimonial proceedings,​
​2.​ ​to seek dissolution of marriage,​
​3.​ ​to obtain ancillary reliefs,​
​4.​ ​to place relevant facts before the court.​

​Court Having Jurisdiction​

​A​ ​divorce​ ​petition​ ​is​ ​generally​ ​filed​ ​before​ ​the​ ​Family​ ​Court​ ​or​ ​District​ ​Court​ ​having​ ​jurisdiction​
​where:​

​●​ ​marriage was solemnized,​
​●​ ​parties last resided together,​
​●​ ​respondent resides,​
​●​ ​petitioner resides in certain circumstances.​

​Essential Requirements of Divorce Petition​

​A valid divorce petition must contain:​

​●​ ​proper jurisdiction,​
​●​ ​material facts,​
​●​ ​recognized legal grounds,​
​●​ ​necessary particulars,​
​●​ ​verification and affidavit.​

​Format of Divorce Petition​



​The following are the important parts and format of a divorce petition:​

​1. Cause Title​

​The petition begins with the title of the court.​

​Illustration​

​In the Family Court at Mumbai​

​It is followed by:​

​●​ ​case number,​
​●​ ​name and description of parties.​

​Example​

​A.B. … Petitioner​
​Versus​
​C.D. … Respondent​

​The names, addresses, and status of parties are mentioned.​

​2. Provision Under Which Petition Is Filed​

​The petition must mention the statutory provision invoked.​

​Illustration​

​Petition​ ​under​ ​Section​ ​13​​of​​the​​Hindu​​Marriage​​Act,​​1955​​for​​dissolution​​of​​marriage​
​by decree of divorce.​

​3. Introductory Averments​

​This part contains basic details of parties such as:​

​●​ ​age,​
​●​ ​religion,​
​●​ ​occupation,​
​●​ ​address.​

​Illustration​

​The petitioner is a Hindu by religion and resides at Mumbai.​

​4. Particulars of Marriage​



​The petition must state:​

​●​ ​date of marriage,​
​●​ ​place of marriage,​
​●​ ​manner of solemnization.​

​Illustration​

​The​​marriage​​between​​the​​petitioner​​and​​respondent​​was​​solemnized​​on​​10​​January​​2020​
​at​​Mumbai​​according​​to​​Hindu​​rites​​and​​ceremonies.​​A​​copy​​of​​marriage​​certificate​​may​
​also be annexed.​

​5. Status and Residence of Parties​

​The petition should mention:​

​●​ ​present residential addresses,​
​●​ ​cohabitation details,​
​●​ ​last shared residence.​

​This helps establish territorial jurisdiction.​

​6. Details of Children​

​If children are born out of marriage, the petition should mention:​

​●​ ​names,​
​●​ ​ages,​
​●​ ​custody arrangements.​

​Illustration​

​One female child was born out of the wedlock on 5 May 2022.​

​7. Facts Constituting Cause of Action​

​This is the substantive part of the petition.​

​It narrates:​

​●​ ​matrimonial history,​
​●​ ​disputes,​
​●​ ​incidents,​
​●​ ​conduct complained of.​

​The facts must be:​

​●​ ​chronological,​



​●​ ​specific,​
​●​ ​material.​

​8. Grounds for Divorce​

​The petition must clearly specify statutory grounds relied upon.​

​Under Section 13 of the Hindu Marriage Act, grounds include:​

​●​ ​cruelty,​
​●​ ​adultery,​
​●​ ​desertion,​
​●​ ​conversion,​
​●​ ​mental disorder,​
​●​ ​venereal disease,​
​●​ ​renunciation,​
​●​ ​presumption of death.​

​Illustration​

​The​ ​respondent​ ​treated​ ​the​ ​petitioner​ ​with​ ​cruelty​ ​by​ ​repeatedly​ ​subjecting​ ​her​ ​to​
​physical and mental harassment.​

​Important Case Law​

​Naveen Kohli v. Neelu Kohli​

​In​ ​Naveen​ ​Kohli​​v.​​Neelu​​Kohli,​​the​​Supreme​​Court​​elaborated​​upon​​mental​​cruelty​​as​​a​​ground​​for​
​divorce.​

​9. Statement Regarding Absence of Collusion​

​The petitioner generally states that:​

​●​ ​the petition is not presented in collusion with respondent,​
​●​ ​there is no unnecessary delay,​
​●​ ​no condonation of matrimonial offence occurred.​

​10. Jurisdiction Clause​

​The petition must state facts establishing jurisdiction of the court.​

​Illustration​

​The parties last resided together within jurisdiction of this Hon’ble Court.​



​11. Previous Proceedings​

​The petition should disclose:​

​●​ ​earlier matrimonial proceedings,​
​●​ ​maintenance cases,​
​●​ ​criminal complaints,​
​●​ ​custody proceedings if any.​

​Concealment of material proceedings may adversely affect the case.​

​12. Relief Clause / Prayer Clause​

​The prayer clause specifies relief sought from the court.​

​Illustration​

​The petitioner prays for:​

​1.​ ​decree of divorce,​
​2.​ ​custody of child,​
​3.​ ​permanent alimony,​
​4.​ ​litigation expenses,​
​5.​ ​any other relief deemed fit.​

​13. Interim Reliefs​

​The petitioner may seek interim orders such as:​

​●​ ​interim maintenance,​
​●​ ​child custody,​
​●​ ​residence orders,​
​●​ ​injunctions.​

​14. Verification​

​The petition must contain verification under the Code of Civil Procedure, 1908.​

​The petitioner verifies:​

​●​ ​which statements are true to knowledge,​
​●​ ​which are based on information and belief.​

​15. Affidavit​

​An affidavit supporting the petition is generally annexed. It confirms truthfulness of pleadings.​



​General Structure of Divorce Petition​

​Part​ ​Contents​

​Cause Title​ ​Name of court and parties​

​Introductory Part​ ​Details of parties​

​Marriage Details​ ​Date and place of marriage​

​Facts​ ​Matrimonial history​

​Grounds​ ​Legal basis for divorce​

​Jurisdiction​ ​Basis of court’s authority​

​Relief Clause​ ​Reliefs sought​

​Verification​ ​Confirmation of truth​

​Drafting Principles for Divorce Petition​

​A divorce petition should:​

​●​ ​use dignified language,​
​●​ ​avoid unnecessary allegations,​
​●​ ​contain specific facts,​
​●​ ​avoid exaggeration,​
​●​ ​maintain chronological narration.​

​The petition should not contain:​

​●​ ​scandalous statements,​
​●​ ​irrelevant accusations,​
​●​ ​defamatory content.​

​Mutual Consent Divorce Petition​

​Under​ ​Section​ ​13B​ ​of​ ​the​ ​Hindu​ ​Marriage​ ​Act,​ ​spouses​ ​may​ ​jointly​ ​file​ ​a​ ​petition​ ​for​ ​divorce​ ​by​
​mutual consent.​

​The petition must state:​

​●​ ​parties have lived separately,​
​●​ ​inability to live together,​
​●​ ​mutual agreement to dissolve marriage.​

​Case Law​



​In​ ​Amardeep​ ​Singh​ ​v.​ ​Harveen​ ​Kaur,​ ​the​ ​Supreme​ ​Court​ ​held​ ​that​ ​the​ ​cooling-off​ ​period​ ​under​
​Section 13B may be waived in appropriate cases.​

​Importance of Proper Drafting​

​Proper drafting of divorce petition is important because:​

​●​ ​it determines scope of litigation,​
​●​ ​establishes legal grounds,​
​●​ ​affects reliefs granted,​
​●​ ​influences judicial assessment.​

​Defective drafting may weaken the petitioner’s case.​

​Conclusion​

​A​​divorce​​petition​​is​​a​​formal​​legal​​pleading​​seeking​​dissolution​​of​​marriage​​before​​a​​competent​​court.​
​It​​must​​contain​​essential​​particulars​​relating​​to​​marriage,​​jurisdiction,​​matrimonial​​disputes,​​statutory​
​grounds, and reliefs sought.​

​The​ ​format​ ​of​ ​a​ ​divorce​ ​petition​ ​includes​ ​the​ ​cause​ ​title,​ ​introductory​ ​averments,​ ​marriage​ ​details,​
​grounds​ ​for​ ​divorce,​ ​jurisdiction​ ​clause,​ ​prayer​ ​clause,​ ​verification,​ ​and​ ​affidavit.​ ​Proper​ ​drafting​
​ensures​ ​clarity,​ ​procedural​ ​compliance,​ ​and​ ​effective​ ​presentation​ ​of​ ​matrimonial​ ​grievances​​before​
​the​ ​court.​ ​Therefore,​ ​careful​ ​preparation​ ​of​ ​a​ ​divorce​ ​petition​ ​is​ ​essential​ ​for​ ​fair​ ​and​ ​efficient​
​adjudication of matrimonial disputes.​

​Petition Under Articles 32 and 226 of the Indian Constitution​

​The​ ​Constitution​ ​of​ ​India​ ​guarantees​ ​judicial​ ​remedies​ ​for​ ​the​ ​protection​ ​of​ ​fundamental​ ​and​ ​legal​
​rights​ ​through​​Articles​​32​​and​​226.​​These​​provisions​​empower​​the​​superior​​courts​​to​​issue​​writs​​and​
​directions against unlawful actions of the State and public authorities.​

​A​​petition​​filed​​under​​Article​​32​​or​​Article​​226​​is​​a​​constitutional​​remedy​​through​​which​​an​​aggrieved​
​person​ ​approaches​ ​the​​court​​seeking​​enforcement​​of​​rights​​and​​protection​​against​​illegal​​or​​arbitrary​
​actions.​

​Article​ ​32​ ​confers​ ​writ​ ​jurisdiction​ ​upon​ ​the​ ​Supreme​ ​Court​ ​of​ ​India,​ ​while​ ​Article​ ​226​​empowers​
​High Courts to exercise wider writ jurisdiction.​

​Dr.​ ​B.​ ​R.​ ​Ambedkar​ ​described​ ​Article​ ​32​ ​as​ ​the​ ​“heart​ ​and​ ​soul”​ ​of​ ​the​ ​Constitution​ ​because​ ​it​
​guarantees effective remedies for enforcement of fundamental rights.​

​Meaning of Constitutional Petition​

​A constitutional petition is a formal application presented before a constitutional court seeking:​

​●​ ​enforcement of rights,​



​●​ ​judicial review,​
​●​ ​issuance of writs,​
​●​ ​protection against illegal State action.​

​Such petitions are extraordinary remedies available under the Constitution.​

​Petition Under Article 32​

​Meaning of Article 32​

​Article​ ​32​ ​provides​ ​the​ ​right​ ​to​ ​move​ ​the​ ​Supreme​ ​Court​ ​directly​ ​for​ ​enforcement​ ​of​ ​fundamental​
​rights guaranteed under Part III of the Constitution. It is itself a fundamental right.​

​The Supreme Court may issue:​

​●​ ​Habeas Corpus,​
​●​ ​Mandamus,​
​●​ ​Prohibition,​
​●​ ​Certiorari,​
​●​ ​Quo Warranto.​

​Text and Scope of Article 32​

​Article​ ​32​ ​empowers​ ​citizens​​to​​approach​​the​​Supreme​​Court​​whenever​​their​​fundamental​​rights​​are​
​violated.​

​The jurisdiction under Article 32 is:​

​●​ ​original,​
​●​ ​constitutional,​
​●​ ​remedial in nature.​

​Purpose of Article 32 Petition​

​The object of a petition under Article 32 is:​

​1.​ ​enforcement of fundamental rights,​
​2.​ ​protection against arbitrary State action,​
​3.​ ​constitutional supervision over public authorities,​
​4.​ ​preservation of rule of law.​

​Who Can File Petition Under Article 32​

​The following persons may file:​

​●​ ​person whose fundamental rights are violated,​
​●​ ​next friend in suitable cases,​



​●​ ​public interest litigants in appropriate matters.​

​Grounds for Filing Article 32 Petition​

​A petition may be filed where there is:​

​●​ ​violation of fundamental rights,​
​●​ ​unlawful detention,​
​●​ ​discrimination,​
​●​ ​violation of equality,​
​●​ ​infringement of freedom rights,​
​●​ ​unconstitutional State action.​

​Writs Issued Under Article 32​

​The Supreme Court may issue:​

​1.​ ​Habeas Corpus,​
​2.​ ​Mandamus,​
​3.​ ​Prohibition,​
​4.​ ​Certiorari,​
​5.​ ​Quo Warranto.​

​These writs ensure enforcement of constitutional rights.​

​Important Case Law​

​Romesh Thappar v. State of Madras​

​In​​Romesh​​Thappar​​v.​​State​​of​​Madras,​​the​​Supreme​​Court​​emphasized​​the​​importance​​of​​Article​​32​
​as a protector of fundamental rights.​

​Bandhua Mukti Morcha v. Union of India​

​The​​Supreme​​Court​​in​​Bandhua​​Mukti​​Morcha​​v.​​Union​​of​​India​​expanded​​the​​scope​​of​​public​​interest​
​litigation under Article 32 for protection of bonded labourers.​

​Nature of Relief Under Article 32​

​The Supreme Court may:​

​●​ ​issue writs,​
​●​ ​quash illegal actions,​
​●​ ​grant compensation,​
​●​ ​pass interim orders,​
​●​ ​enforce constitutional rights.​



​Limitation of Article 32​

​Article​​32​​is​​limited​​to​​enforcement​​of​​fundamental​​rights​​only.​​If​​no​​fundamental​​right​​is​​violated,​​the​
​petition may not be maintainable.​

​Petition Under Article 226​

​Meaning of Article 226​

​Article 226 empowers High Courts to issue writs, orders, and directions:​

​●​ ​for enforcement of fundamental rights,​
​●​ ​for enforcement of other legal rights.​

​Thus, Article 226 has wider scope than Article 32.​

​Scope of Article 226​

​High Courts may exercise writ jurisdiction against:​

​●​ ​State authorities,​
​●​ ​public bodies,​
​●​ ​tribunals,​
​●​ ​quasi-judicial authorities,​
​●​ ​persons performing public duties.​

​Purpose of Article 226 Petition​

​The objectives are:​

​1.​ ​enforcement of legal and fundamental rights,​
​2.​ ​judicial review of administrative action,​
​3.​ ​prevention of abuse of power,​
​4.​ ​protection of public interest.​

​Grounds for Filing Petition Under Article 226​

​A petition may be filed where:​

​●​ ​fundamental rights are violated,​
​●​ ​statutory duties are not performed,​
​●​ ​administrative actions are illegal,​
​●​ ​natural justice is violated,​
​●​ ​authorities act without jurisdiction.​

​Types of Writs Issued Under Article 226​



​High Courts may issue:​

​1.​ ​Habeas Corpus,​
​2.​ ​Mandamus,​
​3.​ ​Prohibition,​
​4.​ ​Certiorari,​
​5.​ ​Quo Warranto.​

​Wider Scope of Article 226​

​Unlike Article 32, Article 226 extends to:​

​●​ ​contractual public law disputes,​
​●​ ​statutory rights,​
​●​ ​administrative actions,​
​●​ ​legal rights generally.​

​Illustration​

​A​ ​government​ ​employee​ ​challenging​ ​unlawful​​departmental​​action​​may​​approach​​High​​Court​​under​
​Article 226 even where no fundamental right is directly violated.​

​Important Case Laws​

​L. Chandra Kumar v. Union of India​

​In​​L.​​Chandra​​Kumar​​v.​​Union​​of​​India,​​the​​Supreme​​Court​​held​​that​​judicial​​review​​under​​Articles​​32​
​and 226 forms part of the basic structure of the Constitution.​

​Whirlpool Corporation v. Registrar of Trademarks​

​The​ ​Supreme​ ​Court​ ​in​ ​Whirlpool​ ​Corporation​ ​v.​ ​Registrar​ ​of​ ​Trademarks​ ​held​ ​that​ ​availability​ ​of​
​alternative remedy does not bar writ jurisdiction where:​

​●​ ​fundamental rights are violated,​
​●​ ​natural justice is violated,​
​●​ ​proceedings are without jurisdiction.​

​State of Uttar Pradesh v. Mohammad Nooh​

​The​ ​Court​ ​recognized​ ​the​ ​power​ ​of​ ​High​ ​Courts​​to​​issue​​certiorari​​against​​quasi-judicial​​authorities​
​acting illegally.​

​Difference Between Article 32 and Article 226​

​Basis​ ​Article 32​ ​Article 226​



​Court​ ​Supreme Court​ ​High Courts​

​Nature​ ​Fundamental right​ ​Constitutional remedy​

​Scope​ ​Only fundamental rights​ ​Fundamental and legal rights​

​Territorial Jurisdiction​ ​Entire India​ ​Territorial jurisdiction of High Court​

​Discretion​ ​Narrower​ ​Wider discretionary power​

​Essential Contents of Petition Under Articles 32 and 226​

​A writ petition generally contains:​

​1.​ ​title and jurisdiction,​
​2.​ ​particulars of parties,​
​3.​ ​statement of facts,​
​4.​ ​cause of action,​
​5.​ ​violation of rights,​
​6.​ ​grounds,​
​7.​ ​relief sought,​
​8.​ ​interim prayer,​
​9.​ ​affidavit and verification.​

​Public Interest Litigation Under Articles 32 and 226​

​Both provisions have enabled development of Public Interest Litigation (PIL).​

​PIL allows public-spirited persons to approach courts for protection of:​

​●​ ​environment,​
​●​ ​human rights,​
​●​ ​prisoners’ rights,​
​●​ ​bonded labourers,​
​●​ ​marginalized groups.​

​Case Law​

​In S.P. Gupta v. Union of India, the Supreme Court liberalized locus standi for PILs.​

​Importance of Articles 32 and 226​

​These provisions are essential because they:​

​●​ ​protect constitutional rights,​
​●​ ​strengthen judicial review,​



​●​ ​uphold rule of law,​
​●​ ​prevent arbitrary exercise of power,​
​●​ ​maintain constitutional supremacy.​

​They act as safeguards against misuse of State authority.​

​Conclusion​

​Petitions​ ​under​ ​Articles​ ​32​ ​and​ ​226​ ​of​ ​the​ ​Constitution​ ​are​ ​extraordinary​ ​constitutional​ ​remedies​
​available​​for​​enforcement​​of​​rights​​and​​judicial​​review​​of​​unlawful​​actions.​​Article​​32​​empowers​​the​
​Supreme​ ​Court​ ​to​ ​enforce​ ​fundamental​ ​rights,​ ​whereas​ ​Article​ ​226​ ​grants​ ​wider​ ​powers​ ​to​ ​High​
​Courts to protect both fundamental and legal rights.​

​Through​​writ​​jurisdiction,​​the​​superior​​judiciary​​acts​​as​​guardian​​of​​the​​Constitution​​and​​protector​​of​
​civil​ ​liberties.​ ​These​ ​constitutional​ ​remedies​ ​play​ ​a​ ​vital​ ​role​ ​in​ ​preserving​ ​democracy,​ ​ensuring​
​accountability of public authorities, and upholding rule of law in India.​

​Effect of Non-Filing of Written Statement Within Time​

​A​ ​written​ ​statement​ ​is​ ​the​ ​formal​ ​reply​ ​filed​ ​by​ ​the​ ​defendant​​in​​response​​to​​the​​plaint​​filed​​by​​the​
​plaintiff.​ ​It​ ​contains​ ​the​ ​defendant’s​ ​defence,​ ​admissions,​ ​denials,​ ​objections,​ ​and​ ​other​ ​relevant​
​pleadings.​ ​Filing​ ​of​ ​written​ ​statement​ ​within​ ​the​ ​prescribed​ ​period​ ​is​ ​an​ ​important​ ​procedural​
​requirement under civil law.​

​The​​provisions​​relating​​to​​filing​​of​​written​​statement​​are​​contained​​in​​Order​​VIII​​Rule​​1​​of​​the​​Code​
​of Civil Procedure, 1908.​

​Failure​ ​to​ ​file​ ​the​ ​written​ ​statement​ ​within​​the​​prescribed​​time​​may​​result​​in​​serious​​procedural​​and​
​substantive consequences for the defendant.​

​Meaning of Written Statement​

​A​ ​written​ ​statement​ ​is​ ​the​​pleading​​filed​​by​​the​​defendant​​responding​​to​​the​​allegations​​made​​in​​the​
​plaint.​

​It contains:​

​●​ ​admissions,​
​●​ ​denials,​
​●​ ​legal objections,​
​●​ ​special defences,​
​●​ ​set-off or counter-claim if any.​

​The written statement forms the basis of the defendant’s case.​

​Time Limit for Filing Written Statement​



​Under​ ​Order​ ​VIII​ ​Rule​ ​1​ ​CPC:​ ​the​ ​defendant​ ​must​ ​ordinarily​ ​file​​written​​statement​​within​​30​​days​
​from date of service of summons.​

​The court may extend the time: up to 90 days from service of summons.​

​After​ ​amendments​ ​introduced​ ​by​ ​the​ ​Code​ ​of​ ​Civil​ ​Procedure​ ​(Amendment)​ ​Act,​ ​2002,​ ​stricter​
​timelines were emphasized to reduce delays in civil litigation.​

​In commercial disputes governed by the Commercial Courts Act, 2015:​

​●​ ​the maximum period is generally 120 days,​
​●​ ​after which the right to file written statement is forfeited.​

​Object of Prescribing Time Limit​

​The time limit aims to:​

​1.​ ​prevent delay in civil proceedings,​
​2.​ ​ensure speedy justice,​
​3.​ ​avoid dilatory tactics,​
​4.​ ​facilitate efficient case management.​

​Effect of Non-Filing of Written Statement Within Time​

​Failure to file written statement within prescribed time may produce the following consequences:​

​1. Right to File Written Statement May Be Closed​

​The court may close the defendant’s right to file written statement.​

​Once the right is closed: the defendant may lose opportunity to present defence.​

​This is one of the most serious consequences.​

​2. Court May Proceed Ex Parte​

​Where the defendant fails to participate properly, the court may proceed ex parte against him.​

​An ex parte proceeding means:​

​●​ ​the suit proceeds in absence of defence,​
​●​ ​plaintiff’s evidence remains substantially unchallenged.​

​3. Allegations in Plaint May Be Taken as Admitted​

​Under Order VIII Rule 5 CPC: allegations not specifically denied may be deemed admitted.​



​Failure​ ​to​ ​file​ ​written​ ​statement​ ​may​ ​therefore​ ​amount​ ​to​ ​implied​​admission​​of​​facts​​pleaded​​in​​the​
​plaint.​

​Illustration​

​If​​the​​plaintiff​​alleges​​breach​​of​​contract​​and​​the​​defendant​​fails​​to​​deny​​it​​through​​written​​statement,​
​the court may treat such facts as admitted.​

​4. Defendant Loses Opportunity to Raise Defences​

​The defendant may lose the opportunity to:​

​●​ ​deny allegations,​
​●​ ​challenge jurisdiction,​
​●​ ​raise limitation,​
​●​ ​plead fraud,​
​●​ ​claim set-off,​
​●​ ​file counter-claim.​

​This substantially weakens the defendant’s position.​

​5. Judgment May Be Pronounced Against Defendant​

​Order​ ​VIII​ ​Rule​ ​10​​CPC​​empowers​​the​​court​​to​​pronounce​​judgment​​where​​written​​statement​​is​​not​
​filed.​

​The court may:​

​●​ ​decide suit against defendant,​
​●​ ​pass decree in favour of plaintiff.​

​However, the court must still examine whether plaintiff has established a prima facie case.​

​6. Delay May Attract Costs​

​Courts may impose:​

​●​ ​compensatory costs,​
​●​ ​procedural costs​

​for delay in filing written statement. This discourages negligent conduct.​

​7. Adverse Inference Against Defendant​

​Persistent​ ​failure​ ​or​ ​deliberate​ ​delay​ ​may​ ​lead​ ​the​ ​court​ ​to​ ​draw​ ​adverse​ ​inference​ ​against​ ​the​
​defendant.​



​The court may presume:​

​●​ ​absence of genuine defence,​
​●​ ​attempt to delay proceedings.​

​Order VIII Rule 10 CPC​

​Order​ ​VIII​ ​Rule​ ​10​ ​provides:​ ​Where​ ​any​ ​party​ ​from​ ​whom​ ​a​ ​written​ ​statement​ ​is​ ​required​ ​fails​​to​
​present​​the​​same​​within​​the​​time​​permitted​​or​​fixed​​by​​the​​court,​​the​​court​​shall​​pronounce​​judgment​
​against him or make such order as it thinks fit.​

​Thus, the court has discretion:​

​●​ ​either to pronounce judgment,​
​●​ ​or grant further opportunity in appropriate cases.​

​Judicial Discretion Regarding Delay​

​Although​ ​timelines​ ​are​ ​important,​ ​courts​ ​may​ ​allow​ ​delayed​ ​filing​ ​in​ ​exceptional​ ​circumstances​ ​to​
​advance substantial justice.​

​Courts consider:​

​●​ ​bona fide reasons,​
​●​ ​nature of delay,​
​●​ ​prejudice caused,​
​●​ ​conduct of defendant.​

​Important Case Laws​

​Kailash v. Nanhku​

​In​ ​Kailash​ ​v.​ ​Nanhku,​ ​the​ ​Supreme​ ​Court​ ​held​ ​that​ ​the​ ​time​ ​limit​ ​under​ ​Order​​VIII​​Rule​​1​​CPC​​is​
​generally​​directory​​and​​not​​mandatory​​in​​ordinary​​civil​​suits.​​The​​Court​​observed​​that​​procedural​​rules​
​are​ ​handmaids​ ​of​ ​justice​ ​and​ ​should​ ​not​ ​defeat​ ​substantive​ ​rights.​ ​However,​ ​extension​ ​should​ ​be​
​granted only in exceptional situations.​

​SCG Contracts India Pvt. Ltd. v. K.S. Chamankar Infrastructure Pvt. Ltd.​

​In​​SCG​​Contracts​​India​​Pvt.​​Ltd.​​v.​​K.S.​​Chamankar​​Infrastructure​​Pvt.​​Ltd.,​​the​​Supreme​​Court​​held​
​that​​under​​the​​Commercial​​Courts​​Act,​​the​​120-day​​limit​​for​​filing​​written​​statement​​is​​mandatory,​​and​
​thereafter the defendant forfeits the right to file written statement.​

​Desh Raj v. Balkishan​



​The​ ​Supreme​​Court​​reiterated​​that​​in​​ordinary​​civil​​suits,​​procedural​​flexibility​​may​​exist,​​but​​courts​
​must discourage unnecessary delays.​

​Difference Between Ordinary Civil Suits and Commercial Suits​

​Basis​ ​Ordinary Civil Suits​ ​Commercial Suits​

​Nature of Time Limit​ ​Generally directory​ ​Strictly mandatory​

​Maximum Extension​ ​May be relaxed in exceptional cases​ ​Usually limited to 120 days​

​Judicial Discretion​ ​Wider​ ​Very limited​

​Whether Court Automatically Decrees Suit​

​Non-filing of written statement does not always automatically result in decree.​

​The court must still:​

​●​ ​examine plaint,​
​●​ ​consider evidence,​
​●​ ​determine whether plaintiff established entitlement to relief.​

​Case Law​

​In​ ​Balraj​ ​Taneja​ ​v.​ ​Sunil​ ​Madan,​​the​​Supreme​​Court​​held​​that​​even​​in​​absence​​of​​written​​statement,​
​the court must ensure that the plaintiff’s case is legally sustainable before passing decree.​

​Remedies Available to Defendant​

​A defendant may seek:​

​1.​ ​extension of time,​
​2.​ ​condonation of delay,​
​3.​ ​setting aside ex parte decree,​
​4.​ ​restoration applications where permissible.​

​The defendant must show sufficient cause for delay.​

​Importance of Timely Filing​

​Timely filing of written statement:​

​●​ ​ensures fair trial,​
​●​ ​facilitates framing of issues,​
​●​ ​avoids procedural complications,​



​●​ ​strengthens administration of justice.​

​Delay obstructs expeditious disposal of cases.​

​Conclusion​

​Non-filing​​of​​written​​statement​​within​​prescribed​​time​​has​​serious​​legal​​consequences​​under​​the​​Code​
​of​​Civil​​Procedure.​​The​​defendant​​may​​lose​​the​​right​​to​​defend​​the​​suit,​​allegations​​in​​the​​plaint​​may​
​be​ ​treated​ ​as​ ​admitted,​ ​and​ ​the​ ​court​ ​may​ ​proceed​ ​ex​ ​parte​ ​or​ ​pronounce​ ​judgment​ ​against​ ​the​
​defendant under Order VIII Rule 10 CPC.​

​Although​​courts​​in​​ordinary​​civil​​suits​​may​​exercise​​limited​​discretion​​to​​condone​​delay​​in​​the​​interest​
​of​ ​justice,​ ​stricter​ ​timelines​ ​apply​ ​in​ ​commercial​ ​disputes.​ ​Judicial​ ​decisions​ ​emphasize​ ​balancing​
​procedural​​discipline​​with​​substantive​​justice.​​Therefore,​​timely​​filing​​of​​written​​statement​​is​​essential​
​for effective defence and fair adjudication of civil disputes.​

​Set-Off​

​Set-off​ ​is​ ​a​ ​legal​ ​defence​ ​available​ ​to​ ​a​ ​defendant​ ​in​ ​a​ ​civil​ ​suit​ ​whereby​ ​the​ ​defendant​ ​seeks​
​adjustment​​or​​extinction​​of​​the​​plaintiff’s​​claim​​against​​a​​debt​​owed​​by​​the​​plaintiff​​to​​the​​defendant.​
​It​ ​enables​ ​mutual​ ​debts​ ​between​ ​the​ ​parties​ ​to​ ​be​ ​settled​ ​in​ ​one​ ​proceeding,​ ​thereby​ ​avoiding​
​multiplicity of litigation.​

​The​​provisions​​relating​​to​​set-off​​are​​contained​​in​​Order​​VIII​​Rule​​6​​of​​the​​Code​​of​​Civil​​Procedure,​
​1908.​

​The​ ​doctrine​ ​of​​set-off​​is​​based​​on​​principles​​of​​equity,​​justice,​​and​​convenience​​because​​it​​prevents​
​unnecessary filing of separate suits where parties owe money to each other.​

​Meaning of Set-Off​

​Set-off​ ​means​ ​a​ ​reciprocal​ ​acquittal​ ​of​ ​debts​ ​between​ ​two​ ​persons.​ ​It​ ​allows​ ​the​ ​defendant​ ​to​
​counterbalance the plaintiff’s monetary claim by asserting a claim of his own against the plaintiff.​

​In simple terms, where:​

​●​ ​the plaintiff claims money from the defendant, and​
​●​ ​the defendant also has an ascertained monetary claim against the plaintiff,​

​the defendant may claim adjustment of both amounts.​

​Illustration​

​A​​files​​a​​suit​​against​​B​​for​​recovery​​of​​₹1,00,000.​​B​​proves​​that​​A​​owes​​him​​₹40,000.​​B​​may​​claim​
​set-off, and the court may award only the balance amount of ₹60,000 to A.​

​Definition of Set-Off​



​Although​ ​the​ ​CPC​ ​does​ ​not​ ​expressly​ ​define​ ​set-off,​ ​Order​ ​VIII​ ​Rule​ ​6​ ​recognizes​ ​the​​defendant’s​
​right to claim adjustment of an ascertained sum legally recoverable from the plaintiff.​

​Thus, set-off is substantially:​

​●​ ​a cross-claim for money,​
​●​ ​used defensively,​
​●​ ​intended to extinguish or reduce plaintiff’s claim.​

​Object of Set-Off​

​The main objectives of set-off are:​

​1.​ ​Avoidance of multiplicity of proceedings.​
​2.​ ​Prevention of unnecessary litigation.​
​3.​ ​Adjustment of mutual debts.​
​4.​ ​Saving judicial time and costs.​
​5.​ ​Ensuring equitable settlement between parties.​

​Essentials of Legal Set-Off​

​The following are the essential conditions for claiming legal set-off under Order VIII Rule 6 CPC:​

​1. Suit Must Be for Recovery of Money​

​Set-off is available only in suits involving monetary claims.​

​It cannot ordinarily be claimed in suits relating to:​

​●​ ​possession,​
​●​ ​injunction,​
​●​ ​declaration.​

​2. Defendant’s Claim Must Be for Ascertained Sum​

​The amount claimed by way of set-off must be:​

​●​ ​definite,​
​●​ ​certain,​
​●​ ​capable of exact calculation.​

​Unliquidated damages generally cannot form legal set-off.​

​Illustration​

​A claim for fixed loan amount qualifies, but uncertain compensation for future loss may not.​



​3. Amount Must Be Legally Recoverable​

​The​ ​defendant’s​ ​claim​ ​must​​be​​legally​​enforceable​​and​​recoverable​​in​​law.​​A​​barred​​or​​illegal​​claim​
​cannot constitute valid set-off.​

​4. Mutuality of Parties​

​The debts must exist between the same parties and in the same capacity.​

​Illustration​

​A personal debt cannot generally be set-off against liability owed in representative capacity.​

​5. Pecuniary Jurisdiction​

​The amount claimed by set-off should fall within pecuniary jurisdiction of the court.​

​6. Claim Must Exist at Date of Suit​

​The defendant’s right to set-off must generally exist at the time of institution of suit.​

​Nature of Set-Off​

​Set-off is:​

​●​ ​a statutory defence,​
​●​ ​substantially a cross-action,​
​●​ ​available only under specified conditions.​

​Though raised in written statement, it resembles a separate suit for recovery.​

​Procedure for Claiming Set-Off​

​The defendant must:​

​1.​ ​specifically plead set-off in written statement,​
​2.​ ​mention particulars of claim,​
​3.​ ​state amount sought to be adjusted.​

​The written statement containing set-off has effect similar to a plaint regarding the cross-claim.​

​Types of Set-Off​

​There are mainly two types:​

​1.​ ​Legal Set-Off​



​2.​ ​Equitable Set-Off​

​I. Legal Set-Off​

​Legal set-off is expressly recognized under Order VIII Rule 6 CPC.​

​It applies where:​

​●​ ​both claims are monetary,​
​●​ ​amount is ascertained,​
​●​ ​legal conditions are satisfied.​

​Illustration​

​A​​sues​​B​​for​​₹2​​lakh​​under​​a​​promissory​​note.​​B​​proves​​that​​A​​owes​​him​​₹50,000​​under​​another​​loan.​
​B may claim legal set-off.​

​II. Equitable Set-Off​

​Equitable set-off is based on principles of equity, justice, and good conscience.​

​It may apply even where:​

​●​ ​amount is not strictly ascertained,​
​●​ ​claims arise from same transaction or closely connected transactions.​

​Courts allow equitable set-off to avoid injustice.​

​Essentials of Equitable Set-Off​

​For equitable set-off:​

​1.​ ​Cross-demands must arise out of same transaction or connected transactions.​
​2.​ ​It would be inequitable to enforce one claim without considering the other.​

​Illustration​

​A​ ​contractor​ ​sues​ ​for​ ​payment​ ​under​ ​construction​ ​contract.​​Defendant​​claims​​damages​​arising​​from​
​defective work under same contract. Court may permit equitable set-off.​

​Difference Between Legal and Equitable Set-Off​

​Basis​ ​Legal Set-Off​ ​Equitable Set-Off​

​Source​ ​Statutory under CPC​ ​Based on equity​

​Amount​ ​Must be ascertained​ ​May be unascertained​



​Connection of Claims​ ​Not necessary​ ​Same transaction required​

​Nature​ ​Strict legal right​ ​Discretionary relief​

​Difference Between Set-Off and Counter-Claim​

​Basis​ ​Set-Off​ ​Counter-Claim​

​Nature​ ​Defensive adjustment of debts​ ​Independent cross-suit​

​Scope​ ​Limited to money claims​ ​Wider scope​

​Amount​ ​Ascertained sum required​ ​Broader claims permitted​

​Object​ ​Extinguish plaintiff’s demand​ ​Seek independent relief​

​Important Case Laws​

​Union of India v. Karam Chand Thapar & Bros.​

​In​​Union​​of​​India​​v.​​Karam​​Chand​​Thapar​​&​​Bros.,​​the​​Supreme​​Court​​discussed​​principles​​relating​​to​
​equitable set-off and connection between claims.​

​Clark v. Ratnavaloo Chetti​

​This​ ​case​ ​explained​ ​that​ ​equitable​ ​set-off​ ​is​ ​permissible​ ​where​ ​cross-demands​ ​arise​ ​from​ ​same​
​transaction and justice requires adjustment.​

​Effect of Set-Off​

​Where set-off is established:​

​●​ ​plaintiff’s claim may be reduced,​
​●​ ​mutual debts are adjusted,​
​●​ ​decree may be passed for balance amount.​

​Illustration​

​If​ ​plaintiff​ ​claims​ ​₹1​​lakh​​and​​defendant​​proves​​set-off​​of​​₹80,000,​​court​​may​​grant​​decree​​only​​for​
​₹20,000.​

​Advantages of Set-Off​



​Set-off:​

​●​ ​saves time and costs,​
​●​ ​avoids multiplicity of suits,​
​●​ ​facilitates equitable adjustment,​
​●​ ​reduces judicial burden.​

​Limitations of Set-Off​

​Set-off cannot generally apply:​

​●​ ​in unliquidated claims,​
​●​ ​where mutuality absent,​
​●​ ​in claims barred by limitation,​
​●​ ​where jurisdiction lacking.​

​Rejection of Set-Off​

​The court may reject set-off where:​

​●​ ​statutory conditions are not fulfilled,​
​●​ ​claim is vague or uncertain,​
​●​ ​no legal recovery possible.​

​Importance in Civil Procedure​

​Set-off​​promotes​​procedural​​efficiency​​by​​enabling​​courts​​to​​settle​​mutual​​claims​​in​​one​​proceeding.​​It​
​reflects the principle that courts should avoid unnecessary multiplicity of litigation.​

​Conclusion​

​Set-off​ ​is​ ​a​ ​statutory​ ​defence​ ​available​​to​​a​​defendant​​under​​Order​​VIII​​Rule​​6​​of​​the​​Code​​of​​Civil​
​Procedure,​​enabling​​adjustment​​of​​mutual​​monetary​​claims​​between​​parties​​in​​a​​single​​suit.​​It​​allows​
​the​ ​defendant​ ​to​ ​reduce​ ​or​ ​extinguish​ ​the​ ​plaintiff’s​ ​claim​ ​by​ ​proving​ ​an​ ​ascertained​ ​and​ ​legally​
​recoverable debt owed by the plaintiff.​

​Set-off​​may​​be​​legal​​or​​equitable,​​depending​​upon​​the​​nature​​and​​connection​​of​​claims.​​The​​doctrine​
​promotes​​judicial​​economy,​​fairness,​​and​​convenience​​by​​avoiding​​multiple​​proceedings​​and​​ensuring​
​comprehensive​ ​settlement​ ​of​ ​disputes​ ​between​ ​parties.​ ​Thus,​ ​set-off​ ​constitutes​ ​an​ ​important​
​mechanism in civil procedure for efficient and equitable administration of justice.​

​Verification​

​Verification​ ​is​ ​the​ ​formal​ ​declaration​ ​made​ ​by​ ​a​ ​party​ ​to​ ​a​ ​legal​ ​proceeding​ ​affirming​ ​that​ ​the​
​statements​​contained​​in​​a​​pleading​​or​​document​​are​​true​​to​​the​​best​​of​​his​​knowledge,​​information,​​and​



​belief.​ ​It​ ​is​ ​an​ ​essential​ ​procedural​ ​requirement​ ​intended​ ​to​ ​ensure​ ​authenticity,​ ​accountability,​ ​and​
​truthfulness in legal pleadings.​

​The​​provisions​​relating​​to​​verification​​of​​pleadings​​are​​primarily​​contained​​in​​Order​​VI​​Rule​​15​​of​​the​
​Code of Civil Procedure, 1908.​

​Verification​​is​​important​​because​​pleadings​​form​​the​​foundation​​of​​judicial​​proceedings,​​and​​the​​court​
​must be assured that the facts pleaded are made responsibly and in good faith.​

​Meaning of Verification​

​Verification​ ​means​ ​confirmation​ ​of​ ​the​ ​truthfulness​ ​of​ ​statements​ ​contained​ ​in​ ​a​ ​pleading​ ​by​ ​the​
​person making it.​

​It is a declaration by the party that:​

​●​ ​certain statements are true from personal knowledge,​
​●​ ​certain statements are based on information received and believed to be true.​

​Verification establishes responsibility for the contents of pleadings.​

​Definition and Statutory Provision​

​Order VI Rule 15 CPC provides that every pleading shall be verified by:​

​●​ ​the party, or​
​●​ ​one of the parties acquainted with the facts of the case.​

​The verification must specify:​

​1.​ ​which statements are based on personal knowledge,​
​2.​ ​which statements are based on information and belief.​

​Purpose of Verification​

​The main purposes of verification are:​

​1.​ ​To ensure genuineness of pleadings.​
​2.​ ​To fix responsibility upon the party making statements.​
​3.​ ​To prevent false or reckless allegations.​
​4.​ ​To assist the court in determining authenticity.​
​5.​ ​To maintain sanctity of judicial proceedings.​

​Verification acts as a safeguard against frivolous and dishonest litigation.​

​Essentials of Valid Verification​



​The following are the essential requirements of valid verification:​

​1. Verification Must Be in Writing​

​Verification must be made in written form at the foot or end of the pleading.​

​2. Verification Must Be by Proper Person​

​The pleading must be verified by:​

​●​ ​the party himself, or​
​●​ ​a person acquainted with facts of the case.​

​Illustration​

​In a company suit, an authorized officer having knowledge of facts may verify pleadings.​

​3. Statements Must Be Specifically Identified​

​The verifying person must clearly distinguish:​

​●​ ​statements based on personal knowledge,​
​●​ ​statements based on information and belief.​

​Illustration​

​The​​verification​​may​​state:​​“Paragraphs​​1​​to​​5​​are​​true​​to​​my​​personal​​knowledge,​​and​​paragraphs​​6​​to​
​8 are based on information received and believed to be true.”​

​4. Signature of Verifying Party​

​The​ ​verification​ ​must​ ​be​ ​signed​ ​by​ ​the​ ​person​ ​verifying​ ​the​ ​pleading.​ ​Unsigned​ ​verification​ ​may​
​render pleading defective.​

​5. Date and Place​

​Verification should mention:​

​●​ ​date,​
​●​ ​place of verification.​

​6. Truthfulness and Good Faith​

​Verification​ ​must​ ​be​ ​made​ ​honestly​ ​and​ ​in​ ​good​ ​faith.​ ​False​ ​verification​ ​may​ ​attract​ ​legal​
​consequences.​



​Verification Under Order VI Rule 15 CPC​

​Order VI Rule 15 contains detailed provisions regarding verification:​

​Rule 15(1)​

​Every pleading shall be verified by the party or person acquainted with facts.​

​Rule 15(2)​

​The person verifying must specify:​

​●​ ​what he verifies from personal knowledge,​
​●​ ​what he verifies upon information received.​

​Rule 15(3)​

​Verification shall be signed by the verifying person and mention date and place.​

​Rule 15(4)​

​Affidavit supporting pleadings may also be required.​

​Verification of Plaint​

​A plaint must contain proper verification at the end.​

​Illustration​

​The plaintiff verifies:​

​●​ ​correctness of material facts,​
​●​ ​cause of action,​
​●​ ​relief claimed.​

​Improper verification may lead to procedural objections.​

​Verification of Written Statement​

​The defendant must similarly verify:​

​●​ ​denials,​
​●​ ​admissions,​
​●​ ​counter-allegations.​

​False denials under verification may weaken defence.​



​Verification of Affidavits​

​Affidavits also require verification regarding:​

​●​ ​personal knowledge,​
​●​ ​belief,​
​●​ ​source of information.​

​The​ ​deponent​ ​must​ ​disclose​ ​source​ ​of​ ​information​ ​where​ ​statements​ ​are​ ​not​ ​based​ ​on​ ​personal​
​knowledge.​

​Importance of Verification​

​Verification is important because:​

​●​ ​it gives credibility to pleadings,​
​●​ ​discourages false statements,​
​●​ ​promotes judicial integrity,​
​●​ ​facilitates fair adjudication.​

​Courts rely upon verified pleadings while framing issues and conducting trials.​

​Defective Verification​

​Verification may become defective where:​

​●​ ​it is unsigned,​
​●​ ​no distinction is made between knowledge and belief,​
​●​ ​proper person does not verify,​
​●​ ​mandatory requirements are omitted.​

​However, defective verification is generally treated as curable irregularity unless prejudice is caused.​

​Consequences of False Verification​

​False verification may lead to:​

​●​ ​dismissal of claims,​
​●​ ​adverse inference,​
​●​ ​prosecution for perjury,​
​●​ ​contempt proceedings.​

​Knowingly making false statements under verification amounts to serious misconduct.​

​Case Laws on Verification​



​Sait Tarajee Khimchand v. Yelamarti Satyam​

​In​ ​Sait​ ​Tarajee​ ​Khimchand​ ​v.​ ​Yelamarti​ ​Satyam,​ ​the​ ​Supreme​ ​Court​ ​emphasized​ ​that​ ​pleadings​
​unsupported​ ​by​ ​proper​ ​evidence​​cannot​​by​​themselves​​establish​​facts.​​The​​case​​indirectly​​highlights​
​importance of verified pleadings and proof.​

​Salem Advocate Bar Association v. Union of India​

​The​ ​Supreme​ ​Court​ ​in​ ​Salem​ ​Advocate​ ​Bar​ ​Association​ ​v.​ ​Union​ ​of​ ​India​ ​discussed​ ​procedural​
​reforms​ ​including​ ​affidavits​ ​and​ ​verification​ ​requirements​ ​intended​ ​to​ ​reduce​ ​false​ ​pleadings​ ​and​
​delay.​

​Difference Between Verification and Affidavit​

​Basis​ ​Verification​ ​Affidavit​

​Meaning​ ​Confirmation of truth of pleadings​ ​Sworn written statement​

​Purpose​ ​Authenticity of pleadings​ ​Evidence on oath​

​Oath Requirement​ ​Generally no oath​ ​Oath mandatory​

​Scope​ ​Part of pleadings​ ​Independent evidentiary document​

​Verification in Modern Procedure​

​Modern procedural laws increasingly emphasize:​

​●​ ​affidavit verification,​
​●​ ​statement of truth,​
​●​ ​accountability for pleadings.​

​Commercial courts and specialized tribunals often require stricter verification standards.​

​Importance in Preventing Abuse of Process​

​Verification helps prevent:​

​●​ ​frivolous litigation,​
​●​ ​fabricated claims,​
​●​ ​abuse of judicial process.​

​It promotes honesty and responsibility in litigation.​

​Conclusion​



​Verification​ ​is​ ​a​ ​formal​ ​declaration​​confirming​​the​​truthfulness​​of​​statements​​made​​in​​pleadings​​and​
​legal​​documents.​​Governed​​primarily​​by​​Order​​VI​​Rule​​15​​of​​the​​Code​​of​​Civil​​Procedure,​​it​​ensures​
​authenticity, accountability, and procedural integrity in judicial proceedings.​

​A​ ​valid​ ​verification​ ​must​ ​specify​ ​which​​statements​​are​​based​​on​​personal​​knowledge​​and​​which​​are​
​based​ ​on​ ​information​ ​and​ ​belief.​ ​Proper​ ​verification​ ​strengthens​ ​the​ ​credibility​ ​of​ ​pleadings​ ​and​
​assists​​courts​​in​​effective​​adjudication,​​while​​false​​verification​​may​​attract​​serious​​legal​​consequences.​
​Therefore,​ ​verification​ ​constitutes​ ​an​ ​essential​ ​procedural​ ​safeguard​ ​in​ ​civil​ ​litigation​ ​and​ ​legal​
​drafting.​

​Principles of Drafting Documents​

​Drafting​​is​​the​​art​​of​​preparing​​legal​​documents​​in​​clear,​​precise,​​and​​legally​​effective​​language​​so​​as​
​to​​express​​the​​intention​​of​​parties​​or​​the​​legislature​​without​​ambiguity.​​In​​legal​​practice,​​drafting​​is​​one​
​of​ ​the​ ​most​ ​essential​ ​professional​ ​skills​ ​because​ ​rights,​ ​obligations,​ ​liabilities,​ ​and​ ​remedies​ ​are​
​determined largely on the basis of written documents.​

​Legal documents include:​

​●​ ​contracts,​
​●​ ​plaints,​
​●​ ​written statements,​
​●​ ​deeds,​
​●​ ​agreements,​
​●​ ​petitions,​
​●​ ​wills,​
​●​ ​statutes,​
​●​ ​notices,​
​●​ ​affidavits.​

​The effectiveness of a legal document depends upon adherence to proper drafting principles.​

​Meaning of Legal Drafting​

​Legal​ ​drafting​ ​means​ ​preparation​ ​of​ ​legal​ ​instruments​ ​in​​a​​structured​​and​​technical​​form​​capable​​of​
​creating, transferring, regulating, or extinguishing legal rights and obligations.​

​The object of drafting is:​

​●​ ​clarity of intention,​
​●​ ​legal enforceability,​
​●​ ​avoidance of disputes,​
​●​ ​certainty of rights and liabilities.​

​Importance of Drafting​

​Proper drafting is important because:​



​1.​ ​It prevents ambiguity and misunderstanding.​
​2.​ ​It protects rights and interests of parties.​
​3.​ ​It reduces litigation.​
​4.​ ​It ensures legal validity of transactions.​
​5.​ ​It facilitates effective administration of justice.​

​Poor drafting often results in:​

​●​ ​conflicting interpretations,​
​●​ ​disputes,​
​●​ ​litigation,​
​●​ ​unenforceability of documents.​

​Principles of Drafting Documents​

​The following are the important principles governing drafting of legal documents:​

​1. Principle of Clarity​

​The foremost principle of drafting is clarity.​

​The language used should be:​

​●​ ​simple,​
​●​ ​direct,​
​●​ ​understandable,​
​●​ ​free from vagueness.​

​The intention of the parties or drafter must be clearly expressed.​

​Illustration​

​Instead of writing: “The party of the first part may at his discretion possibly terminate…”​

​It is clearer to state: “The seller may terminate this agreement by written notice.”​

​Ambiguous expressions should be avoided.​

​2. Principle of Precision​

​Drafting​ ​must​ ​be​ ​precise​ ​and​ ​exact.​ ​Every​ ​word​ ​used​ ​in​ ​a​ ​legal​ ​document​ ​carries​ ​significance.​
​Unnecessary or inaccurate words may alter legal meaning.​

​Illustration​

​The words:​

​●​ ​“shall,”​



​●​ ​“may,”​
​●​ ​“must”​

​have different legal implications and should be used carefully.​

​3. Principle of Simplicity​

​Legal documents should avoid:​

​●​ ​complicated language,​
​●​ ​archaic expressions,​
​●​ ​excessive technical jargon.​

​Modern drafting emphasizes plain language.​

​Illustration​

​Instead of: “Hereinafter aforementioned party…”​

​Use: “The buyer…”​

​Simple drafting improves comprehension.​

​4. Principle of Brevity​

​A​ ​legal​ ​document​ ​should​ ​be​ ​concise​ ​without​ ​sacrificing​ ​completeness.​ ​Unnecessary​ ​repetition​ ​and​
​verbose language should be avoided. However, brevity should not create ambiguity.​

​5. Principle of Completeness​

​The document must comprehensively address all essential matters.​

​Incomplete drafting may lead to:​

​●​ ​disputes,​
​●​ ​uncertainty,​
​●​ ​unenforceability.​

​Illustration​

​A lease deed should include:​

​●​ ​duration,​
​●​ ​rent,​
​●​ ​rights and liabilities,​
​●​ ​termination conditions.​

​Failure to include essential terms creates future complications.​



​6. Principle of Consistency​

​Words​ ​and​ ​expressions​ ​should​ ​be​ ​used​ ​consistently​ ​throughout​​the​​document.​​Different​​expressions​
​for the same concept may create confusion.​

​Illustration​

​If the term “Purchaser” is used initially, the drafter should not later use:​

​●​ ​buyer,​
​●​ ​vendee,​
​●​ ​transferee​

​interchangeably unless clearly intended.​

​7. Principle of Logical Arrangement​

​The contents of the document should be arranged systematically.​

​Generally, legal documents proceed from:​

​1.​ ​introduction,​
​2.​ ​definitions,​
​3.​ ​operative clauses,​
​4.​ ​rights and obligations,​
​5.​ ​remedies,​
​6.​ ​execution clause.​

​Proper arrangement improves readability and interpretation.​

​8. Principle of Legal Accuracy​

​The drafter must ensure:​

​●​ ​correct legal terminology,​
​●​ ​accurate statutory references,​
​●​ ​compliance with applicable law.​

​Improper legal expressions may invalidate the document.​

​Case Law​

​In​​M.​​Pentiah​​v.​​Veeramallappa,​​the​​Supreme​​Court​​emphasized​​that​​documents​​should​​be​​interpreted​
​according to their plain language and intention.​

​9. Principle of Avoiding Ambiguity​

​Ambiguity leads to conflicting interpretations and litigation.​



​A document should avoid:​

​●​ ​uncertain expressions,​
​●​ ​vague references,​
​●​ ​contradictory clauses.​

​Illustration​

​The phrase: “reasonable time”​

​may create ambiguity unless defined or contextualized.​

​10. Principle of Proper Definitions​

​Important terms should be properly defined.​

​Definitions:​

​●​ ​clarify meaning,​
​●​ ​avoid repetition,​
​●​ ​maintain consistency.​

​Illustration​

​In agreements, terms such as:​

​●​ ​“Effective Date,”​
​●​ ​“Confidential Information,”​
​●​ ​“Products”​

​are usually defined separately.​

​11. Principle of Correct Grammar and Punctuation​

​Grammar and punctuation significantly affect legal meaning.​

​Improper punctuation may alter interpretation.​

​Illustration​

​A misplaced comma can change the scope of obligations.​

​Therefore:​

​●​ ​sentence structure,​
​●​ ​punctuation,​
​●​ ​syntax​

​must be carefully checked.​



​12. Principle of Certainty​

​Rights​ ​and​ ​obligations​ ​must​ ​be​ ​definite​ ​and​ ​ascertainable.​ ​Uncertain​ ​terms​ ​may​ ​render​ ​agreements​
​void.​

​Illustration​

​Under the Indian Contract Act, 1872, agreements uncertain in meaning may become void.​

​13. Principle of Compliance with Law​

​Every document must comply with:​

​●​ ​statutory provisions,​
​●​ ​registration requirements,​
​●​ ​stamp laws,​
​●​ ​procedural rules.​

​Illustration​

​A​ ​sale​ ​deed​ ​relating​ ​to​ ​immovable​ ​property​ ​must​ ​comply​ ​with​ ​the​ ​Registration​ ​Act,​ ​1908​ ​and​
​applicable stamp laws.​

​14. Principle of Use of Appropriate Language​

​The language should suit:​

​●​ ​nature of document,​
​●​ ​parties involved,​
​●​ ​legal context.​

​The tone should remain:​

​●​ ​formal,​
​●​ ​professional,​
​●​ ​respectful.​

​15. Principle of Avoidance of Redundancy​

​Repetition of unnecessary words and clauses should be avoided.​

​Redundant drafting:​

​●​ ​increases confusion,​
​●​ ​reduces clarity,​
​●​ ​complicates interpretation.​



​16. Principle of Proper Use of Technical Terms​

​Technical​​legal​​terms​​should​​be​​used​​only​​where​​necessary​​and​​with​​correct​​understanding.​​Improper​
​use of legal terminology may distort meaning.​

​17. Principle of Future Contingencies​

​A good drafter anticipates possible future disputes and provides solutions within the document.​

​Illustration​

​A partnership deed should include:​

​●​ ​dispute resolution,​
​●​ ​retirement,​
​●​ ​dissolution,​
​●​ ​death of partner clauses.​

​18. Principle of Enforceability​

​The​​document​​should​​create​​legally​​enforceable​​obligations.​​Clauses​​contrary​​to​​law​​or​​public​​policy​
​are void.​

​Illustration​

​An​ ​agreement​ ​restraining​ ​lawful​ ​profession​ ​absolutely​ ​may​ ​be​ ​void​ ​under​ ​Section​ ​27​​of​​the​​Indian​
​Contract Act.​

​19. Principle of Proper Execution​

​The document must be:​

​●​ ​signed,​
​●​ ​attested,​
​●​ ​stamped,​
​●​ ​notarized or registered where required.​

​Improper execution affects validity.​

​20. Principle of Intention​

​The​ ​document​ ​must​ ​clearly​ ​reflect​ ​true​ ​intention​ ​of​ ​parties.​ ​Courts​ ​primarily​ ​interpret​ ​documents​
​based on intention gathered from the language used.​

​Case Law​



​In​​General​​Assurance​​Society​​Ltd.​​v.​​Chandmull​​Jain,​​the​​Supreme​​Court​​held​​that​​documents​​should​
​be interpreted according to the intention expressed by parties.​

​Drafting Techniques​

​Effective drafting also requires:​

​●​ ​use of short sentences,​
​●​ ​numbered clauses,​
​●​ ​headings and subheadings,​
​●​ ​proper formatting,​
​●​ ​chronological presentation.​

​These techniques improve readability and organization.​

​Consequences of Poor Drafting​

​Improper drafting may lead to:​

​●​ ​litigation,​
​●​ ​conflicting interpretation,​
​●​ ​invalidity of documents,​
​●​ ​financial losses,​
​●​ ​procedural complications.​

​Importance of Drafting in Legal Profession​

​Drafting forms an essential component of legal practice because lawyers regularly draft:​

​●​ ​contracts,​
​●​ ​pleadings,​
​●​ ​petitions,​
​●​ ​deeds,​
​●​ ​notices,​
​●​ ​statutory instruments.​

​A competent lawyer is expected to possess strong drafting skills.​

​Conclusion​

​The​ ​principles​ ​of​ ​drafting​ ​documents​ ​are​ ​fundamental​ ​rules​ ​that​ ​ensure​ ​legal​ ​documents​ ​are​ ​clear,​
​precise,​ ​complete,​​and​​legally​​enforceable.​​Important​​principles​​include​​clarity,​​precision,​​simplicity,​
​consistency,​ ​legal​ ​accuracy,​ ​logical​ ​arrangement,​ ​certainty,​ ​avoidance​ ​of​​ambiguity,​​and​​compliance​
​with law.​



​Good​ ​drafting​ ​minimizes​ ​disputes,​ ​protects​ ​legal​ ​rights,​ ​and​ ​promotes​ ​effective​ ​administration​ ​of​
​justice.​ ​Since​ ​legal​ ​rights​ ​and​ ​obligations​ ​are​ ​often​ ​determined​ ​entirely​​through​​written​​documents,​
​careful adherence to drafting principles is indispensable in legal practice and legal transactions.​

​Statutory Drafting and Conveyancing​

​Statutory​ ​drafting​ ​and​ ​conveyancing​ ​are​ ​two​ ​important​ ​branches​ ​of​ ​legal​ ​drafting.​ ​Both​ ​involve​
​preparation​ ​of​ ​legal​ ​documents,​ ​but​ ​they​ ​differ​ ​significantly​ ​in​ ​their​ ​purpose,​ ​scope,​ ​and​ ​nature.​
​Statutory​ ​drafting​ ​relates​ ​to​ ​the​ ​drafting​ ​of​ ​laws​ ​and​ ​legislative​​instruments,​​whereas​​conveyancing​
​relates to drafting documents that transfer legal rights, title, or interest in property.​

​These​ ​branches​ ​play​ ​a​ ​vital​ ​role​ ​in​ ​the​ ​administration​ ​of​ ​justice,​ ​governance,​ ​commerce,​ ​and​
​regulation of legal relationships.​

​Meaning of Drafting​

​Drafting​ ​means​ ​the​ ​process​ ​of​ ​preparing​​legal​​documents​​in​​precise​​and​​technical​​language​​so​​as​​to​
​clearly express the intention of parties or the legislature.​

​Legal drafting requires:​

​●​ ​clarity,​
​●​ ​precision,​
​●​ ​consistency,​
​●​ ​legal accuracy,​
​●​ ​proper structure.​

​The object of drafting is to avoid ambiguity and future disputes.​

​Statutory Drafting​

​Meaning​

​Statutory​​drafting​​refers​​to​​the​​process​​of​​drafting​​statutes,​​legislation,​​rules,​​regulations,​​ordinances,​
​notifications,​​and​​other​​legislative​​instruments.​​It​​is​​the​​art​​of​​converting​​legislative​​policy​​into​​legally​
​enforceable​ ​language.​ ​The​ ​person​ ​engaged​ ​in​ ​such​ ​drafting​ ​is​ ​known​ ​as​ ​a​ ​legislative​ ​drafter​ ​or​
​parliamentary drafter.​

​Purpose of Statutory Drafting​

​The main purposes of statutory drafting are:​

​1.​ ​To implement government policy through law.​
​2.​ ​To regulate rights and obligations.​
​3.​ ​To ensure certainty and uniformity.​
​4.​ ​To avoid ambiguity in legislation.​



​5.​ ​To provide enforceable legal standards.​

​Nature of Statutory Drafting​

​Statutory drafting is:​

​●​ ​legislative in nature,​
​●​ ​technical and precise,​
​●​ ​intended for public application,​
​●​ ​binding upon citizens and authorities.​

​It involves drafting of:​

​●​ ​Acts,​
​●​ ​Bills,​
​●​ ​Rules,​
​●​ ​Regulations,​
​●​ ​Notifications,​
​●​ ​Bye-laws,​
​●​ ​Ordinances.​

​Features of Statutory Drafting​

​The important features include:​

​1. Clarity​

​The language must be simple and unambiguous.​

​2. Precision​

​Every word must convey definite legal meaning.​

​3. Consistency​

​Terms and expressions should be used uniformly throughout the statute.​

​4. Certainty​

​The provisions should leave little scope for confusion or conflicting interpretation.​

​5. Logical Arrangement​

​Statutory provisions must be organized systematically.​

​6. General Application​



​Statutes apply generally to persons, institutions, or situations.​

​Components of a Statute​

​A statute generally contains:​

​1.​ ​Title,​
​2.​ ​Preamble,​
​3.​ ​Definitions,​
​4.​ ​Object clause,​
​5.​ ​Substantive provisions,​
​6.​ ​Procedural provisions,​
​7.​ ​Penalties,​
​8.​ ​Schedules and forms.​

​Principles of Statutory Drafting​

​A legislative drafter should:​

​●​ ​avoid redundancy,​
​●​ ​use plain language,​
​●​ ​maintain grammatical accuracy,​
​●​ ​avoid conflicting provisions,​
​●​ ​ensure constitutional validity.​

​Importance of Statutory Drafting​

​Statutory drafting is important because:​

​●​ ​poorly drafted laws create confusion,​
​●​ ​ambiguity leads to litigation,​
​●​ ​clear statutes promote rule of law,​
​●​ ​precise drafting ensures effective implementation.​

​Illustration of Statutory Drafting​

​The​ ​drafting​ ​of​ ​statutes​ ​such​ ​as​ ​the​ ​Information​ ​Technology​ ​Act,​ ​2000​​or​​the​​Consumer​​Protection​
​Act, 2019 involves statutory drafting.​

​Conveyancing​

​Meaning​

​Conveyancing​ ​refers​ ​to​ ​the​ ​process​ ​of​ ​drafting​ ​legal​ ​documents​ ​relating​ ​to​ ​transfer​ ​of​ ​property​ ​or​
​creation​ ​of​ ​legal​ ​rights​ ​and​ ​liabilities​ ​concerning​ ​property.​​The​​term​​“conveyance”​​generally​​means​



​transfer​​of​​legal​​title​​or​​interest​​from​​one​​person​​to​​another.​​A​​person​​skilled​​in​​such​​drafting​​is​​called​
​a conveyancer.​

​Definition of Conveyance​

​Under​​Section​​2(10)​​of​​the​​Indian​​Stamp​​Act,​​1899,​​conveyance​​includes​​every​​instrument​​by​​which​
​property is transferred inter vivos.​

​Nature of Conveyancing​

​Conveyancing is:​

​●​ ​transactional in nature,​
​●​ ​concerned with private rights,​
​●​ ​related mainly to property and commercial transactions,​
​●​ ​intended to record agreements and transfers.​

​Objects of Conveyancing​

​The objectives of conveyancing are:​

​1.​ ​To transfer legal title effectively.​
​2.​ ​To record terms of transaction.​
​3.​ ​To protect parties’ interests.​
​4.​ ​To prevent disputes regarding ownership.​
​5.​ ​To create enforceable legal obligations.​

​Documents Included in Conveyancing​

​Conveyancing includes drafting of:​

​●​ ​sale deeds,​
​●​ ​lease deeds,​
​●​ ​mortgage deeds,​
​●​ ​gift deeds,​
​●​ ​partnership deeds,​
​●​ ​settlement deeds,​
​●​ ​power of attorney,​
​●​ ​wills,​
​●​ ​exchange deeds,​
​●​ ​trust deeds.​

​Essential Features of Conveyancing​

​1. Clear Identification of Parties​



​The document must properly identify parties involved.​

​2. Description of Property​

​The property transferred must be clearly described.​

​3. Intention to Transfer​

​The intention to transfer rights must be explicit.​

​4. Consideration​

​The document should mention consideration wherever required.​

​5. Operative Clauses​

​The deed must contain operative words effecting transfer.​

​Illustration​

​Words such as:​

​●​ ​“grant,”​
​●​ ​“transfer,”​
​●​ ​“convey,”​
​●​ ​“assign”​

​indicate transfer of rights.​

​6. Proper Execution​

​The document must be:​

​●​ ​signed,​
​●​ ​attested,​
​●​ ​stamped,​
​●​ ​registered where necessary.​

​Principles of Good Conveyancing​

​Good conveyancing requires:​

​●​ ​accuracy,​
​●​ ​simplicity,​
​●​ ​legal validity,​
​●​ ​completeness,​
​●​ ​avoidance of ambiguity.​



​Importance of Conveyancing​

​Conveyancing is important because:​

​●​ ​it ensures legal transfer of property,​
​●​ ​protects ownership rights,​
​●​ ​reduces litigation,​
​●​ ​creates documentary evidence of transactions.​

​Difference Between Statutory Drafting and Conveyancing​

​Basis​ ​Statutory Drafting​ ​Conveyancing​

​Meaning​ ​Drafting​ ​of​ ​laws​ ​and​ ​legislative​
​instruments​

​Drafting​ ​documents​ ​transferring​ ​legal​
​rights​

​Nature​ ​Legislative and public​ ​Transactional and private​

​Purpose​ ​Regulation of society​ ​Transfer or creation of rights​

​Scope​ ​Public law​ ​Property and commercial law​

​Documents​ ​Acts, Rules, Regulations​ ​Sale deeds, leases, mortgages​

​Drafted By​ ​Legislative drafters​ ​Conveyancers and lawyers​

​Applicability​ ​General application​ ​Specific parties and transactions​

​Skills Required for Statutory Drafting and Conveyancing​

​Both fields require:​

​●​ ​legal knowledge,​
​●​ ​command over language,​
​●​ ​analytical ability,​
​●​ ​precision,​
​●​ ​understanding of legal consequences.​

​However, statutory drafting additionally requires:​

​●​ ​policy understanding,​
​●​ ​constitutional awareness,​
​●​ ​legislative technique.​

​Conveyancing requires:​

​●​ ​practical transaction skills,​
​●​ ​knowledge of property law,​



​●​ ​understanding of commercial dealings.​

​Judicial Importance​

​Courts frequently interpret both:​

​●​ ​statutes drafted through statutory drafting, and​
​●​ ​documents prepared through conveyancing.​

​Poor drafting often results in litigation and conflicting interpretations.​

​Case Law​

​In​ ​Suraj​ ​Lamp​ ​&​ ​Industries​ ​Pvt.​ ​Ltd.​ ​v.​ ​State​ ​of​ ​Haryana,​​the​​Supreme​​Court​​examined​​validity​​of​
​property transactions involving conveyancing instruments such as powers of attorney.​

​Conclusion​

​Statutory​ ​drafting​ ​and​ ​conveyancing​ ​are​ ​two​ ​significant​ ​branches​ ​of​ ​legal​ ​drafting​ ​serving​ ​distinct​
​purposes​ ​in​ ​the​ ​legal​ ​system.​ ​Statutory​ ​drafting​ ​involves​ ​preparation​ ​of​ ​laws​ ​and​ ​legislative​
​instruments​ ​for​ ​governance​ ​and​ ​regulation​ ​of​ ​society,​ ​whereas​ ​conveyancing​ ​concerns​ ​drafting​
​documents that create, transfer, or regulate private legal rights, especially relating to property.​

​Both​ ​require​ ​precision,​ ​clarity,​ ​and​​legal​​expertise.​​Effective​​statutory​​drafting​​ensures​​certainty​​and​
​proper​ ​implementation​ ​of​ ​laws,​ ​while​ ​efficient​ ​conveyancing​ ​safeguards​ ​legal​​rights​​and​​minimizes​
​disputes​ ​in​ ​property​​and​​commercial​​transactions.​​Together,​​they​​form​​an​​indispensable​​part​​of​​legal​
​practice and administration of justice.​

​Requirements for Drafting a Partnership Deed​

​A​ ​partnership​ ​deed​ ​is​ ​a​ ​written​ ​legal​ ​document​ ​containing​ ​the​ ​terms​ ​and​ ​conditions​ ​governing​ ​the​
​relationship​​among​​partners​​of​​a​​partnership​​firm.​​It​​defines​​the​​rights,​​duties,​​powers,​​liabilities,​​and​
​obligations of the partners and regulates the internal management of the business.​

​Although​ ​the​ ​Indian​ ​Partnership​ ​Act,​ ​1932​ ​does​ ​not​ ​make​ ​it​ ​compulsory​ ​for​ ​partnerships​ ​to​ ​be​
​constituted​​through​​a​​written​​deed,​​a​​properly​​drafted​​partnership​​deed​​is​​extremely​​important​​to​​avoid​
​disputes and ensure smooth functioning of the partnership business.​

​A​ ​partnership​ ​deed​ ​acts​​as​​the​​foundation​​of​​the​​partnership​​relationship​​and​​serves​​as​​documentary​
​evidence of the agreement among partners.​

​Meaning of Partnership​

​Section​ ​4​ ​of​ ​the​ ​Indian​​Partnership​​Act,​​1932​​defines​​partnership​​as:​​“The​​relation​​between​​persons​
​who have agreed to share the profits of a business carried on by all or any of them acting for all.”​

​The essential elements of partnership are:​



​●​ ​agreement,​
​●​ ​business,​
​●​ ​profit-sharing,​
​●​ ​mutual agency.​

​The document embodying these terms is known as the partnership deed.​

​Meaning of Partnership Deed​

​A Partnership Deed is a written agreement executed by partners specifying:​

​●​ ​nature of business,​
​●​ ​capital contribution,​
​●​ ​profit-sharing ratio,​
​●​ ​rights and liabilities,​
​●​ ​management structure,​
​●​ ​admission and retirement of partners,​
​●​ ​dispute resolution mechanisms.​

​The​​deed​​governs​​the​​relationship​​among​​partners​​and​​overrides​​default​​provisions​​of​​the​​Partnership​
​Act where legally permissible.​

​Importance of Partnership Deed​

​A partnership deed is important because it:​

​1.​ ​Prevents misunderstandings among partners.​
​2.​ ​Clearly defines rights and obligations.​
​3.​ ​Provides certainty regarding business operations.​
​4.​ ​Serves as legal evidence in disputes.​
​5.​ ​Facilitates banking, taxation, and registration processes.​
​6.​ ​Ensures smooth administration of the partnership firm.​

​Without​ ​a​ ​written​ ​deed,​ ​disputes​ ​are​ ​governed​ ​solely​ ​by​ ​default​ ​provisions​ ​of​ ​the​ ​Partnership​ ​Act,​
​which may not reflect the partners’ intentions.​

​Requirements for Drafting a Partnership Deed​

​The​ ​following​ ​are​ ​the​ ​essential​ ​requirements​ ​and​ ​clauses​ ​for​ ​drafting​ ​a​ ​valid​ ​and​ ​comprehensive​
​partnership deed:​

​1. Name and Address of the Firm​

​The deed must clearly specify:​

​●​ ​name of the partnership firm,​
​●​ ​principal place of business,​



​●​ ​branch offices if any.​

​The firm name should not:​

​●​ ​be illegal,​
​●​ ​violate trademarks,​
​●​ ​imply government patronage without permission.​

​Illustration​

​“M/s ABC Associates, having its principal office at Mumbai.”​

​2. Details of Partners​

​The deed must contain complete particulars of all partners, including:​

​●​ ​full names,​
​●​ ​addresses,​
​●​ ​age,​
​●​ ​occupation.​

​This identifies the parties entering into the partnership agreement.​

​3. Date of Commencement​

​The deed should specify:​

​●​ ​date on which partnership commences,​
​●​ ​duration of partnership.​

​The partnership may be:​

​●​ ​partnership at will,​
​●​ ​fixed-term partnership,​
​●​ ​particular partnership for specific venture.​

​4. Nature of Business​

​The deed must clearly mention:​

​●​ ​type of business,​
​●​ ​scope of operations,​
​●​ ​objectives of the firm.​

​This determines the authority of partners and business activities permitted.​

​Illustration​



​If​ ​the​ ​firm​ ​is​ ​formed​ ​for​ ​real​ ​estate​ ​consultancy,​ ​partners​ ​cannot​ ​ordinarily​ ​undertake​ ​unrelated​
​business without consent.​

​5. Capital Contribution​

​The deed should specify:​

​●​ ​amount contributed by each partner,​
​●​ ​mode of contribution,​
​●​ ​whether contributions are equal or unequal.​

​Capital may be contributed in:​

​●​ ​cash,​
​●​ ​property,​
​●​ ​goodwill,​
​●​ ​skill or services.​

​6. Profit and Loss Sharing Ratio​

​One of the most essential clauses is the ratio in which:​

​●​ ​profits,​
​●​ ​losses​

​will​ ​be​ ​shared​ ​among​​partners.​​In​​absence​​of​​agreement,​​profits​​and​​losses​​are​​shared​​equally​​under​
​the Partnership Act.​

​Illustration​

​A, B, and C may agree to share profits in ratio of 40:30:30.​

​7. Duties and Powers of Partners​

​The deed must specify:​

​●​ ​managerial responsibilities,​
​●​ ​authority of partners,​
​●​ ​operational powers,​
​●​ ​restrictions on conduct.​

​This prevents unauthorized acts and confusion.​

​Case Law​

​In Cox v. Hickman, the principle of mutual agency was emphasized as the true test of partnership.​



​8. Salary, Commission, and Remuneration​

​The deed should clarify:​

​●​ ​whether partners are entitled to salary,​
​●​ ​commission,​
​●​ ​bonus,​
​●​ ​remuneration.​

​In​ ​absence​ ​of​ ​agreement,​ ​partners​ ​are​ ​generally​ ​not​ ​entitled​ ​to​ ​remuneration​ ​for​ ​participation​ ​in​
​business.​

​9. Interest on Capital and Drawings​

​The deed should specify:​

​●​ ​rate of interest on capital,​
​●​ ​interest on loans,​
​●​ ​interest on drawings.​

​Under the Partnership Act:​

​●​ ​interest on capital is payable only by agreement,​
​●​ ​interest on partner’s loan is payable at 6% per annum unless agreed otherwise.​

​10. Admission of New Partners​

​The deed should contain provisions regarding:​

​●​ ​admission procedure,​
​●​ ​consent requirements,​
​●​ ​rights of incoming partners,​
​●​ ​capital contribution.​

​Generally, a new partner cannot be admitted without consent of all existing partners.​

​11. Retirement, Death, and Expulsion of Partners​

​The deed should provide rules regarding:​

​●​ ​retirement,​
​●​ ​expulsion,​
​●​ ​insolvency,​
​●​ ​death of partner.​

​It should also mention:​

​●​ ​settlement of accounts,​



​●​ ​goodwill valuation,​
​●​ ​continuation of business.​

​12. Maintenance of Accounts​

​The deed should specify:​

​●​ ​books of accounts to be maintained,​
​●​ ​accounting methods,​
​●​ ​auditing procedures,​
​●​ ​financial year.​

​Proper maintenance ensures transparency and compliance with tax laws.​

​13. Banking Arrangements​

​The deed should specify:​

​●​ ​operation of bank accounts,​
​●​ ​signing authority,​
​●​ ​borrowing powers.​

​14. Goodwill Clause​

​The deed should define:​

​●​ ​ownership of goodwill,​
​●​ ​valuation method upon dissolution or retirement.​

​Goodwill often becomes a major issue during disputes.​

​15. Restriction on Competing Business​

​Partners​​may​​agree​​not​​to​​engage​​in​​competing​​business​​during​​partnership.​​This​​protects​​the​​interests​
​of the firm.​

​16. Dispute Resolution Clause​

​The deed should include mechanisms for resolving disputes through:​

​●​ ​arbitration,​
​●​ ​mediation,​
​●​ ​jurisdiction clause.​

​Illustration​



​Disputes may be referred to arbitration under the Arbitration and Conciliation Act, 1996.​

​17. Dissolution Clause​

​The deed should specify:​

​●​ ​circumstances for dissolution,​
​●​ ​notice requirements,​
​●​ ​settlement procedures,​
​●​ ​distribution of assets and liabilities.​

​18. Duration of Partnership​

​The deed should state whether partnership is:​

​●​ ​at will,​
​●​ ​for fixed term,​
​●​ ​for specific project.​

​19. Registration Clause​

​Although​ ​registration​ ​is​ ​not​​compulsory,​​the​​deed​​may​​provide​​for​​registration​​of​​the​​firm​​under​​the​
​Partnership​​Act.​​An​​unregistered​​firm​​suffers​​several​​disabilities​​under​​Section​​69​​of​​the​​Partnership​
​Act.​

​Case Law​

​In​ ​Raptakos​​Brett​​&​​Co.​​Ltd.​​v.​​Ganesh​​Property,​​the​​Supreme​​Court​​discussed​​the​​consequences​​of​
​non-registration of firms.​

​20. Execution and Signatures​

​The partnership deed must be:​

​●​ ​signed by all partners,​
​●​ ​properly stamped according to Stamp Act,​
​●​ ​notarized where required.​

​Essentials of a Valid Partnership Deed​

​For validity, the partnership deed must satisfy:​

​1.​ ​lawful object,​
​2.​ ​free consent,​
​3.​ ​competency of partners,​
​4.​ ​lawful consideration,​



​5.​ ​intention to carry on business,​
​6.​ ​profit-sharing arrangement.​

​Advantages of Written Partnership Deed​

​A written deed:​

​●​ ​minimizes disputes,​
​●​ ​clarifies obligations,​
​●​ ​facilitates legal enforcement,​
​●​ ​strengthens business credibility,​
​●​ ​assists in taxation and banking.​

​Consequences of Absence of Partnership Deed​

​In absence of deed:​

​●​ ​statutory default rules apply,​
​●​ ​ambiguity may arise,​
​●​ ​disputes become difficult to resolve.​

​Difference Between Oral and Written Partnership​

​Basis​ ​Oral Partnership​ ​Written Partnership Deed​

​Evidence​ ​Difficult to prove​ ​Documentary proof available​

​Certainty​ ​Less certainty​ ​Greater clarity​

​Dispute Resolution​ ​More disputes likely​ ​Easier resolution​

​Legal Protection​ ​Comparatively weaker​ ​Stronger​

​Conclusion​

​A​ ​partnership​ ​deed​ ​is​ ​the​ ​foundational​ ​document​ ​governing​ ​the​ ​relationship​ ​among​ ​partners​ ​in​ ​a​
​partnership​​firm.​​It​​defines​​rights,​​duties,​​powers,​​liabilities,​​profit-sharing​​arrangements,​​management​
​structure, and procedures relating to admission, retirement, and dissolution of partners.​

​For​ ​effective​ ​drafting,​ ​the​ ​deed​ ​must​ ​clearly​ ​specify​ ​all​ ​essential​ ​clauses​ ​relating​ ​to​ ​business​
​operations,​ ​financial​ ​arrangements,​ ​dispute​ ​resolution,​ ​and​ ​management​ ​responsibilities.​​A​​properly​
​drafted​​partnership​​deed​​ensures​​certainty,​​minimizes​​disputes,​​promotes​​transparency,​​and​​facilitates​
​smooth functioning of the partnership business under the Indian Partnership Act, 1932.​

​Counter-Claim by Defendant under Order VIII of the Code of Civil Procedure​



​A​ ​counter-claim​ ​is​ ​an​ ​important​ ​procedural​ ​device​ ​available​ ​to​ ​a​ ​defendant​ ​in​ ​civil​ ​proceedings​
​through​​which​​the​​defendant​​can​​assert​​an​​independent​​claim​​against​​the​​plaintiff​​within​​the​​same​​suit.​
​It​​enables​​the​​court​​to​​adjudicate​​cross-claims​​between​​the​​parties​​in​​one​​proceeding,​​thereby​​avoiding​
​multiplicity of litigation and promoting effective administration of justice.​

​The​ ​provisions​​relating​​to​​counter-claim​​are​​contained​​in​​Order​​VIII​​Rules​​6A​​to​​6G​​of​​the​​Code​​of​
​Civil Procedure, 1908.​

​A​​counter-claim​​substantially​​enlarges​​the​​scope​​of​​the​​defendant’s​​written​​statement​​by​​allowing​​the​
​defendant not merely to defend the suit but also to seek affirmative relief against the plaintiff.​

​Meaning of Counter-Claim​

​A​​counter-claim​​is​​a​​claim​​made​​by​​the​​defendant​​against​​the​​plaintiff​​in​​the​​same​​suit,​​seeking​​relief​
​from​​the​​court​​as​​though​​the​​defendant​​had​​instituted​​a​​separate​​suit.​​It​​operates​​like​​a​​cross-suit​​and​
​allows both claims to be decided together.​

​Illustration​

​A​ ​files​ ​a​ ​suit​ ​against​ ​B​​for​​recovery​​of​​₹5​​lakh.​​B​​alleges​​that​​A​​actually​​owes​​him​​₹7​​lakh​​arising​
​from the same or another transaction. B may file a counter-claim seeking recovery of ₹7 lakh.​

​Statutory Provision​

​Order​​VIII​​Rule​​6A​​CPC​​provides​​that:​​A​​defendant​​may,​​in​​addition​​to​​his​​right​​of​​pleading​​set-off,​
​set​​up​​by​​way​​of​​counter-claim​​any​​claim​​against​​the​​plaintiff​​in​​respect​​of​​a​​cause​​of​​action​​accruing​
​to​ ​the​ ​defendant​ ​against​ ​the​ ​plaintiff​ ​either​ ​before​ ​or​ ​after​ ​filing​ ​of​ ​the​ ​suit​ ​but​ ​before​ ​delivery​ ​of​
​defence or before the time limited for delivering defence expires.​

​Thus, the counter-claim may arise:​

​●​ ​before filing of suit, or​
​●​ ​after filing of suit but before filing written statement.​

​Nature of Counter-Claim​

​A counter-claim:​

​●​ ​is substantially a cross-suit,​
​●​ ​possesses characteristics of an independent suit,​
​●​ ​is adjudicated along with the original suit,​
​●​ ​enables final settlement of disputes between parties.​

​The court pronounces a common judgment covering both:​

​●​ ​plaintiff’s claim, and​
​●​ ​defendant’s counter-claim.​



​Object of Counter-Claim​

​The main objectives of permitting counter-claims are:​

​1.​ ​Avoidance of multiplicity of proceedings.​
​2.​ ​Saving judicial time and expenses.​
​3.​ ​Comprehensive adjudication of disputes.​
​4.​ ​Prevention of conflicting judgments.​
​5.​ ​Convenience to parties and courts.​

​Essentials of a Valid Counter-Claim​

​The following are the essential requirements of a valid counter-claim:​

​1. Counter-Claim Must Be Against Plaintiff​

​The​ ​claim​ ​must​ ​be​ ​directed​ ​against​ ​the​ ​plaintiff.​ ​A​ ​counter-claim​ ​ordinarily​ ​cannot​ ​be​​made​​solely​
​against third parties unrelated to the suit.​

​2. Cause of Action Must Exist in Favour of Defendant​

​The defendant must possess an enforceable cause of action against the plaintiff.​

​The claim may arise:​

​●​ ​from same transaction, or​
​●​ ​from a different transaction.​

​Unlike set-off, connection with plaintiff’s claim is not mandatory.​

​3. Cause of Action Must Arise Before Filing of Defence​

​The cause of action must accrue:​

​●​ ​before filing written statement, or​
​●​ ​before expiry of time allowed for filing defence.​

​A cause arising afterwards generally cannot form counter-claim in that suit.​

​4. Counter-Claim Must Be Within Jurisdiction​

​The claim must fall within:​

​●​ ​pecuniary jurisdiction,​
​●​ ​territorial jurisdiction,​
​●​ ​subject-matter jurisdiction​

​of the court.​



​5. Proper Court Fees Must Be Paid​

​The defendant must pay prescribed court fees on the counter-claim as required for institution of a suit.​

​6. Counter-Claim Must Be Properly Pleaded​

​The counter-claim should contain:​

​●​ ​material facts,​
​●​ ​cause of action,​
​●​ ​relief sought,​
​●​ ​valuation,​
​●​ ​verification.​

​It must comply substantially with requirements applicable to plaints.​

​Procedure Relating to Counter-Claim​

​1. Filing Along with Written Statement​

​The counter-claim is generally included within the written statement filed by the defendant.​

​2. Plaintiff’s Right to File Written Statement to Counter-Claim​

​Order VIII Rule 6A(3) treats the counter-claim as a plaint.​

​The plaintiff is therefore entitled to file: written statement in answer to counter-claim.​

​3. Adjudication by Court​

​The court adjudicates:​

​●​ ​original suit, and​
​●​ ​counter-claim​

​together in one proceeding.​

​4. Common Judgment​

​The court may pass:​

​●​ ​decree on plaintiff’s claim,​
​●​ ​decree on counter-claim,​
​●​ ​both simultaneously.​



​Counter-Claim Distinguished from Set-Off​

​Basis​ ​Counter-Claim​ ​Set-Off​

​Nature​ ​Cross-suit by defendant​ ​Adjustment of mutual debts​

​Scope​ ​Wider​ ​Narrower​

​Connection​ ​with​ ​Plaintiff’s​
​Claim​

​May arise independently​ ​Must​ ​involve​ ​ascertained​ ​monetary​
​claim​

​Relief​ ​Independent​ ​relief​
​possible​

​Limited​ ​to​ ​extinguishing​ ​plaintiff’s​
​claim​

​Statutory Provision​ ​Order VIII Rule 6A​ ​Order VIII Rule 6​

​Advantages of Counter-Claim​

​1. Avoids Multiplicity of Litigation​

​The defendant need not file a separate suit.​

​2. Saves Time and Costs​

​Both disputes are decided in one proceeding.​

​3. Comprehensive Adjudication​

​All connected disputes are resolved together.​

​4. Prevents Conflicting Decisions​

​Simultaneous adjudication avoids inconsistent judgments.​

​Important Case Laws​

​Rohit Singh v. State of Bihar​

​In​ ​Rohit​ ​Singh​ ​v.​ ​State​ ​of​ ​Bihar,​ ​the​ ​Supreme​ ​Court​ ​held​ ​that​ ​a​ ​counter-claim​ ​is​ ​substantially​ ​a​
​cross-suit and may continue even if the original suit is withdrawn.​

​Effect of Counter-Claim​



​A​​counter-claim​​has​​the​​same​​effect​​as​​a​​cross-suit​​and​​enables​​the​​court​​to​​pronounce​​final​​judgment​
​on both claims.​

​Even if:​

​●​ ​the plaintiff withdraws the suit,​
​●​ ​suit is dismissed,​

​the counter-claim may still survive independently.​

​Rejection of Counter-Claim​

​A counter-claim may be rejected where:​

​●​ ​no cause of action exists,​
​●​ ​claim is barred by limitation,​
​●​ ​court lacks jurisdiction,​
​●​ ​necessary court fee is unpaid,​
​●​ ​pleading is defective.​

​Exclusion of Counter-Claim​

​Under Order VIII Rule 6C, the plaintiff may apply for exclusion of counter-claim if:​

​●​ ​it ought not to be disposed of in the same suit,​
​●​ ​separate suit would be more appropriate.​

​The court has discretion in this regard.​

​Difference Between Counter-Claim and Separate Suit​

​Basis​ ​Counter-Claim​ ​Separate Suit​

​Proceeding​ ​Within same suit​ ​Independent proceeding​

​Time and Expense​ ​Less​ ​More​

​Judgment​ ​Common judgment​ ​Separate judgment​

​Procedure​ ​Faster​ ​Comparatively lengthy​

​Importance of Counter-Claim​

​Counter-claim is important because it:​

​●​ ​strengthens procedural efficiency,​
​●​ ​promotes judicial economy,​



​●​ ​facilitates speedy justice,​
​●​ ​reduces burden on courts,​
​●​ ​ensures comprehensive dispute resolution.​

​It reflects modern procedural principles favoring consolidation of disputes.​

​Conclusion​

​A​ ​counter-claim​ ​under​ ​Order​ ​VIII​ ​Rules​ ​6A​ ​to​ ​6G​ ​of​ ​the​ ​Code​ ​of​ ​Civil​ ​Procedure​ ​is​ ​a​ ​powerful​
​procedural​​remedy​​available​​to​​defendants​​for​​asserting​​claims​​against​​plaintiffs​​within​​the​​same​​suit.​
​It operates as a cross-suit and enables comprehensive adjudication of disputes between parties.​

​The​​counter-claim​​mechanism​​avoids​​multiplicity​​of​​litigation,​​saves​​judicial​​time,​​reduces​​costs,​​and​
​promotes​ ​efficient​ ​administration​ ​of​ ​justice.​ ​To​ ​be​ ​maintainable,​ ​the​ ​counter-claim​ ​must​ ​satisfy​
​requirements​ ​relating​ ​to​ ​cause​ ​of​ ​action,​ ​jurisdiction,​ ​limitation,​ ​and​ ​proper​ ​pleading.​ ​Thus,​ ​the​
​concept​ ​of​ ​counter-claim​ ​plays​ ​a​ ​vital​ ​role​ ​in​ ​modern​ ​civil​ ​procedure​ ​by​ ​ensuring​ ​complete​ ​and​
​effective resolution of disputes in a single proceeding.​

​Writs​

​Writs​ ​are​ ​extraordinary​ ​judicial​ ​remedies​ ​issued​​by​​superior​​courts​​for​​the​​enforcement​​of​​legal​​and​
​fundamental​ ​rights.​ ​They​ ​constitute​ ​one​ ​of​ ​the​ ​most​ ​important​ ​constitutional​ ​mechanisms​ ​for​
​protecting​ ​individual​ ​liberty,​ ​maintaining​ ​rule​ ​of​​law,​​and​​ensuring​​that​​public​​authorities​​act​​within​
​the limits of their powers.​

​In India, the power to issue writs is vested in:​

​●​ ​the Supreme Court of India under Article 32 of the Constitution of India, and​
​●​ ​the High Courts under Article 226 of the Constitution.​

​Dr.​ ​B.​ ​R.​ ​Ambedkar​ ​described​ ​Article​ ​32​ ​as​ ​the​ ​“heart​ ​and​ ​soul”​ ​of​ ​the​ ​Constitution​ ​because​ ​it​
​guarantees the right to constitutional remedies.​

​Meaning of Writ​

​The​ ​term​ ​“writ”​ ​refers​ ​to​ ​a​ ​formal​ ​written​ ​order​ ​issued​ ​by​ ​a​ ​court​ ​directing​ ​a​ ​person,​ ​authority,​
​tribunal, or government to perform or refrain from performing a particular act.​

​Writ jurisdiction is discretionary and extraordinary in nature. It is exercised to:​

​●​ ​enforce fundamental rights,​
​●​ ​prevent abuse of power,​
​●​ ​ensure legality of administrative action,​
​●​ ​protect public rights.​

​The​​concept​​of​​writs​​originated​​in​​English​​common​​law​​and​​was​​adopted​​into​​the​​Indian​​constitutional​
​framework.​



​Constitutional Provisions Relating to Writs​

​Article 32​

​Article​ ​32​ ​empowers​ ​the​ ​Supreme​ ​Court​ ​to​ ​issue​ ​writs​​for​​enforcement​​of​​fundamental​​rights.​​This​
​right itself is a fundamental right.​

​Article 226​

​Article 226 empowers High Courts to issue writs:​

​●​ ​for enforcement of fundamental rights, and​
​●​ ​for any other legal right.​

​Thus,​​the​​jurisdiction​​of​​High​​Courts​​under​​Article​​226​​is​​wider​​than​​that​​of​​the​​Supreme​​Court​​under​
​Article 32.​

​Case Law​

​In​ ​L.​ ​Chandra​ ​Kumar​ ​v.​ ​Union​ ​of​ ​India,​ ​the​ ​Supreme​ ​Court​ ​held​ ​that​ ​the​​power​​of​​judicial​​review​
​under Articles 32 and 226 forms part of the basic structure of the Constitution.​

​Types of Writs​

​The Constitution recognizes five major writs:​

​1.​ ​Habeas Corpus​
​2.​ ​Mandamus​
​3.​ ​Prohibition​
​4.​ ​Certiorari​
​5.​ ​Quo Warranto​

​1. Writ of Habeas Corpus​

​Meaning​

​“Habeas​ ​Corpus”​ ​means​ ​“to​ ​produce​ ​the​ ​body.”​ ​It​ ​is​ ​issued​ ​to​ ​secure​ ​release​ ​of​ ​a​ ​person​ ​who​ ​is​
​unlawfully​ ​detained​ ​or​​imprisoned.​​The​​court​​directs​​the​​detaining​​authority​​to​​produce​​the​​detained​
​person before it and justify the detention. If the detention is illegal, the court orders immediate release.​

​Purpose​

​The writ protects:​

​●​ ​personal liberty,​
​●​ ​individual freedom,​
​●​ ​protection against arbitrary detention.​



​It is regarded as the most important safeguard of liberty.​

​Conditions for Issuance​

​The writ may be issued when:​

​●​ ​detention is unlawful,​
​●​ ​procedural safeguards are violated,​
​●​ ​detention lacks legal authority.​

​Against Whom Issued​

​It may be issued against:​

​●​ ​police authorities,​
​●​ ​jail authorities,​
​●​ ​private individuals illegally detaining another person.​

​Case Law​

​In​​ADM​​Jabalpur​​v.​​Shivkant​​Shukla,​​popularly​​known​​as​​the​​Habeas​​Corpus​​case,​​the​​Supreme​​Court​
​dealt with suspension of personal liberty during Emergency.​

​Later,​​in​​Justice​​K.S.​​Puttaswamy​​v.​​Union​​of​​India,​​the​​Court​​reaffirmed​​the​​importance​​of​​personal​
​liberty and constitutional rights.​

​Illustration​

​If​ ​a​ ​person​ ​is​ ​detained​ ​by​ ​police​ ​without​ ​producing​ ​him​ ​before​ ​a​ ​magistrate​ ​within​ ​the​ ​prescribed​
​period, a writ of habeas corpus may be filed.​

​2. Writ of Mandamus​

​Meaning​

​“Mandamus”​ ​means​ ​“we​ ​command.”​ ​It​ ​is​ ​issued​ ​by​ ​a​ ​superior​ ​court​​directing​​a​​public​​authority​​to​
​perform a public or statutory duty which it has failed or refused to perform.​

​Purpose​

​The writ ensures:​

​●​ ​performance of public duties,​
​●​ ​prevention of administrative inaction,​
​●​ ​accountability of public authorities.​



​Conditions for Issuance​

​Mandamus may be issued when:​

​●​ ​legal duty exists,​
​●​ ​authority fails to perform duty,​
​●​ ​petitioner possesses legal right,​
​●​ ​no adequate alternative remedy exists.​

​Against Whom Issued​

​It may be issued against:​

​●​ ​public officials,​
​●​ ​government departments,​
​●​ ​statutory bodies,​
​●​ ​tribunals.​

​It is generally not issued against:​

​●​ ​private individuals,​
​●​ ​the President of India,​
​●​ ​Governors acting in constitutional capacity.​

​Case Law​

​In​ ​Praga​ ​Tools​ ​Corporation​ ​v.​ ​C.V.​​Imanual,​​the​​Supreme​​Court​​held​​that​​mandamus​​lies​​to​​enforce​
​public duties.​

​Illustration​

​If​ ​a​ ​municipal​ ​authority​ ​refuses​ ​to​ ​grant​ ​a​ ​license​ ​despite​ ​fulfillment​ ​of​ ​legal​ ​requirements,​ ​the​
​aggrieved person may seek mandamus.​

​3. Writ of Prohibition​

​Meaning​

​A​ ​writ​ ​of​ ​prohibition​ ​is​ ​issued​ ​by​ ​a​ ​superior​ ​court​ ​to​ ​prevent​ ​an​ ​inferior​ ​court,​ ​tribunal,​ ​or​
​quasi-judicial authority from exceeding its jurisdiction. It is preventive in nature.​

​Purpose​

​The writ prevents:​

​●​ ​excess of jurisdiction,​
​●​ ​abuse of judicial powers,​



​●​ ​illegal exercise of authority.​

​Conditions for Issuance​

​It may be issued where:​

​●​ ​authority acts beyond jurisdiction,​
​●​ ​proceedings violate law,​
​●​ ​natural justice principles are breached.​

​Against Whom Issued​

​Issued against:​

​●​ ​judicial bodies,​
​●​ ​tribunals,​
​●​ ​quasi-judicial authorities.​

​Not issued against: administrative authorities performing purely administrative functions.​

​Illustration​

​If​​a​​tribunal​​hears​​a​​matter​​outside​​its​​statutory​​authority,​​the​​High​​Court​​may​​prohibit​​continuation​​of​
​proceedings.​

​Difference from Certiorari​

​Prohibition prevents proceedings before completion, whereas certiorari quashes orders already passed.​

​Case Law​

​In​​East​​India​​Commercial​​Co.​​Ltd.​​v.​​Collector​​of​​Customs,​​the​​Supreme​​Court​​discussed​​supervisory​
​jurisdiction over tribunals.​

​4. Writ of Certiorari​

​Meaning​

​“Certiorari” means “to be certified” or “to be informed.”​

​It​​is​​issued​​by​​a​​superior​​court​​to​​quash​​the​​order​​or​​decision​​of​​an​​inferior​​court,​​tribunal,​​or​​authority​
​acting:​

​●​ ​without jurisdiction,​
​●​ ​in excess of jurisdiction,​



​●​ ​contrary to law,​
​●​ ​in violation of natural justice.​

​Nature​

​Certiorari is corrective in nature. It nullifies invalid judicial or quasi-judicial actions.​

​Grounds for Issuance​

​The writ may be issued where:​

​●​ ​jurisdictional error exists,​
​●​ ​error of law appears on face of record,​
​●​ ​principles of natural justice are violated.​

​Case Law​

​In T.C. Basappa v. T. Nagappa, the Supreme Court explained the scope of certiorari in India.​

​Illustration​

​If​​a​​disciplinary​​authority​​passes​​punishment​​without​​giving​​opportunity​​of​​hearing,​​certiorari​​may​​be​
​issued to quash the order.​

​5. Writ of Quo Warranto​

​Meaning​

​“Quo​​Warranto”​​means​​“by​​what​​authority.”​​This​​writ​​is​​issued​​to​​prevent​​a​​person​​from​​unlawfully​
​occupying​ ​a​ ​public​ ​office.​ ​The​​court​​asks​​the​​holder​​of​​the​​office​​to​​show​​authority​​under​​which​​he​
​occupies the post.​

​Purpose​

​The writ protects:​

​●​ ​legality of public appointments,​
​●​ ​public interest,​
​●​ ​constitutional governance.​

​Conditions for Issuance​

​The office must:​

​●​ ​be public in nature,​



​●​ ​be created by statute or Constitution,​
​●​ ​be substantive and permanent.​

​Who May Apply​

​Any member of the public may file quo warranto even without personal interest.​

​Case Law​

​In​​University​​of​​Mysore​​v.​​C.D.​​Govinda​​Rao,​​the​​Supreme​​Court​​explained​​the​​nature​​and​​scope​​of​
​quo warranto.​

​Illustration​

​If​ ​a​ ​person​ ​lacking​ ​statutory​ ​qualifications​ ​is​ ​appointed​ ​to​ ​a​ ​public​ ​office,​ ​the​​appointment​​may​​be​
​challenged through quo warranto.​

​Difference Between Article 32 and Article 226​

​Basis​ ​Article 32​ ​Article 226​

​Court​ ​Supreme Court​ ​High Courts​

​Purpose​ ​Enforcement of fundamental rights​ ​Enforcement of fundamental and legal rights​

​Nature​ ​Fundamental right​ ​Constitutional remedy​

​Scope​ ​Narrower​ ​Wider​

​Importance of Writ Jurisdiction​

​Writ jurisdiction is important because it:​

​●​ ​protects fundamental rights,​
​●​ ​maintains constitutional supremacy,​
​●​ ​controls administrative arbitrariness,​
​●​ ​strengthens judicial review,​
​●​ ​safeguards rule of law.​

​It acts as a check upon misuse of governmental power.​

​Limitations on Writ Jurisdiction​

​Courts may refuse writs where:​



​●​ ​alternative remedy exists,​
​●​ ​disputed facts require trial,​
​●​ ​petitioner approaches with delay,​
​●​ ​petitioner lacks bona fides.​

​However,​ ​in​ ​cases​ ​involving​ ​violation​​of​​fundamental​​rights​​or​​natural​​justice,​​writ​​jurisdiction​​may​
​still be exercised.​

​Conclusion​

​Writs​​are​​extraordinary​​constitutional​​remedies​​issued​​by​​superior​​courts​​to​​protect​​rights​​and​​ensure​
​lawful​ ​exercise​ ​of​ ​power​ ​by​ ​public​ ​authorities.​ ​The​ ​five​ ​writs—Habeas​ ​Corpus,​ ​Mandamus,​
​Prohibition,​ ​Certiorari,​ ​and​ ​Quo​ ​Warranto—serve​ ​different​ ​functions​ ​but​ ​collectively​ ​uphold​
​constitutional governance, personal liberty, and rule of law.​

​Articles​​32​​and​​226​​of​​the​​Constitution​​empower​​the​​Supreme​​Court​​and​​High​​Courts​​to​​exercise​​writ​
​jurisdiction​​as​​guardians​​of​​rights​​and​​constitutional​​limitations.​​Writ​​remedies​​thus​​form​​an​​essential​
​component of judicial review and democratic accountability in India.​

​Substantive Part and Formal Part in the Plaint​

​A​ ​plaint​​is​​the​​foundation​​of​​a​​civil​​suit.​​It​​is​​the​​formal​​written​​statement​​of​​claim​​presented​​by​​the​
​plaintiff​ ​before​ ​a​ ​court​ ​seeking​ ​relief​ ​against​ ​the​ ​defendant.​ ​The​ ​plaint​ ​contains​ ​the​ ​material​ ​facts​
​constituting the cause of action and specifies the relief sought from the court.​

​The provisions relating to plaint are contained in Order VII of the Code of Civil Procedure, 1908.​

​A​ ​properly​ ​drafted​ ​plaint​ ​is​ ​essential​ ​because​ ​the​ ​entire​ ​suit​ ​proceeds​ ​on​ ​the​​basis​​of​​the​​pleadings​
​contained therein. The plaint is generally divided into:​

​1.​ ​Formal Part, and​
​2.​ ​Substantive Part.​

​Both​ ​parts​ ​are​ ​equally​ ​important​ ​in​ ​ensuring​ ​clarity,​ ​maintainability,​ ​and​ ​proper​​adjudication​​of​​the​
​suit.​

​Meaning of Plaint​

​A plaint is a legal document by which civil proceedings are instituted in a court of law.​

​It contains:​

​●​ ​particulars of parties,​
​●​ ​facts constituting cause of action,​
​●​ ​jurisdictional facts,​
​●​ ​relief claimed,​
​●​ ​verification by plaintiff.​



​The plaint informs the defendant and the court regarding the exact nature of the plaintiff’s claim.​

​Case Law​

​In​ ​Roop​ ​Lal​ ​Sathi​ ​v.​ ​Nachhattar​ ​Singh​ ​Gill,​ ​the​ ​Supreme​ ​Court​ ​emphasized​ ​that​ ​pleadings​ ​are​ ​the​
​foundation of litigation and parties are bound by their pleadings.​

​Parts of a Plaint​

​A plaint is generally divided into:​

​1.​ ​Formal Part, and​
​2.​ ​Substantive Part.​

​I. Formal Part of the Plaint​

​The​ ​formal​ ​part​ ​of​ ​the​ ​plaint​ ​contains​ ​introductory​​and​​procedural​​details​​required​​for​​institution​​of​
​the​ ​suit.​ ​It​ ​provides​​the​​technical​​and​​administrative​​framework​​of​​the​​case.​​It​​is​​generally​​placed​​at​
​the beginning and end of the plaint.​

​Contents of the Formal Part​

​The following particulars are included in the formal part of a plaint:​

​1. Name of the Court​

​The plaint begins with the name of the court in which the suit is instituted.​

​Illustration​

​“In​ ​the​ ​Court​ ​of​ ​the​ ​Civil​ ​Judge​ ​Senior​ ​Division​ ​at​ ​Mumbai.”​ ​This​ ​identifies​ ​the​ ​competent​ ​court​
​having jurisdiction.​

​2. Title of the Suit​

​The title contains:​

​●​ ​name and description of plaintiff,​
​●​ ​name and description of defendant.​

​Example​

​A.B. … Plaintiff​
​Versus​
​C.D. … Defendant​



​Proper identification of parties is essential.​

​3. Description and Address of Parties​

​Order VII Rule 1 CPC requires details such as:​

​●​ ​full name,​
​●​ ​age,​
​●​ ​occupation,​
​●​ ​residential address.​

​This enables proper service of summons and identification.​

​4. Jurisdiction Clause​

​The plaint must state facts showing that the court has:​

​●​ ​territorial jurisdiction,​
​●​ ​pecuniary jurisdiction,​
​●​ ​subject-matter jurisdiction.​

​Illustration​

​If​​the​​property​​in​​dispute​​is​​situated​​in​​Mumbai​​and​​the​​cause​​of​​action​​arose​​there,​​the​​Mumbai​​court​
​would have jurisdiction.​

​5. Valuation of Suit​

​The plaint must specify:​

​●​ ​valuation for jurisdiction,​
​●​ ​valuation for court fees.​

​Proper valuation determines the competent court and applicable fees.​

​6. Court Fee Statement​

​The plaint must mention:​

​●​ ​amount of court fee paid,​
​●​ ​mode of payment.​

​Improper payment may affect maintainability.​

​7. Limitation Statement​



​The​ ​plaint​ ​should​ ​disclose​ ​that​ ​the​ ​suit​ ​is​ ​filed​ ​within​ ​the​ ​prescribed​ ​limitation​ ​period​ ​under​ ​the​
​Limitation Act, 1963. If delayed, grounds for condonation must be explained.​

​8. Verification Clause​

​At the end of the plaint, the plaintiff verifies:​

​●​ ​truthfulness of facts,​
​●​ ​personal knowledge,​
​●​ ​information based on records.​

​Verification must comply with Order VI Rule 15 CPC.​

​9. Signature​

​The plaint must be signed by:​

​●​ ​plaintiff, or​
​●​ ​authorized advocate.​

​Unsigned plaints may be defective.​

​10. List of Documents​

​The formal part may include:​

​●​ ​list of relied documents,​
​●​ ​annexures,​
​●​ ​supporting papers.​

​Importance of Formal Part​

​The formal part is important because it:​

​●​ ​establishes procedural validity,​
​●​ ​identifies parties and court,​
​●​ ​determines jurisdiction,​
​●​ ​ensures compliance with procedural law.​

​Without proper formal requirements, the plaint may be rejected under Order VII Rule 11 CPC.​

​II. Substantive Part of the Plaint​

​The​ ​substantive​ ​part​ ​contains​ ​the​ ​actual​ ​facts​​and​​claims​​forming​​the​​basis​​of​​the​​suit.​​It​​is​​the​​core​
​portion of the plaint and sets out the plaintiff’s cause of action.​

​This part explains:​



​●​ ​what happened,​
​●​ ​how rights were violated,​
​●​ ​why relief should be granted.​

​Contents of the Substantive Part​

​1. Statement of Material Facts​

​The​ ​plaint​ ​must​ ​contain​ ​all​ ​material​ ​facts​ ​constituting​ ​the​ ​cause​ ​of​ ​action.​ ​Material​ ​facts​ ​are​ ​those​
​facts necessary to establish the plaintiff’s right to relief.​

​Case Law​

​In​ ​Virender​ ​Nath​ ​Gautam​ ​v.​ ​Satpal​ ​Singh,​ ​the​ ​Supreme​ ​Court​ ​held​ ​that​ ​omission​ ​of​ ​material​ ​facts​
​makes pleadings defective.​

​2. Cause of Action​

​The plaint must clearly disclose:​

​●​ ​when cause of action arose,​
​●​ ​where it arose,​
​●​ ​how it arose.​

​Cause of action means the bundle of essential facts giving rise to the right to sue.​

​Illustration​

​If​ ​the​ ​defendant​ ​breached​ ​a​ ​contract​ ​by​ ​failing​ ​to​ ​deliver​ ​goods​ ​on​ ​a​ ​specified​ ​date,​ ​those​ ​facts​
​constitute the cause of action.​

​3. Facts Showing Plaintiff’s Right​

​The plaint must explain:​

​●​ ​legal right of plaintiff,​
​●​ ​manner of infringement,​
​●​ ​entitlement to relief.​

​4. Wrongful Acts of Defendant​

​Specific​ ​allegations​ ​regarding​ ​acts​ ​or​ ​omissions​ ​of​ ​defendant​ ​must​ ​be​ ​stated.​ ​Vague​​allegations​​are​
​insufficient.​

​5. Relief Claimed​



​The substantive part concludes with the prayer clause specifying relief sought.​

​Reliefs may include:​

​●​ ​damages,​
​●​ ​injunction,​
​●​ ​possession,​
​●​ ​declaration,​
​●​ ​specific performance.​

​Illustration​

​The plaintiff may pray for:​

​●​ ​recovery of possession,​
​●​ ​permanent injunction,​
​●​ ​compensation of ₹5 lakh.​

​6. Alternative Relief​

​Where appropriate, alternative relief may also be claimed.​

​Illustration​

​A plaintiff seeking specific performance may alternatively seek damages.​

​7. Interest and Costs​

​The plaintiff may claim:​

​●​ ​interest,​
​●​ ​litigation costs,​
​●​ ​other consequential reliefs.​

​Importance of Substantive Part​

​The substantive part is important because:​

​●​ ​it discloses the plaintiff’s claim,​
​●​ ​defines scope of litigation,​
​●​ ​determines issues for trial,​
​●​ ​guides evidence and adjudication.​

​The court grants relief based on facts pleaded in the substantive part.​

​Difference Between Formal Part and Substantive Part​



​Basis​ ​Formal Part​ ​Substantive Part​

​Nature​ ​Procedural and technical​ ​Factual and legal​

​Purpose​ ​Establishes procedural validity​ ​States actual claim and grievance​

​Contents​ ​Court​ ​details,​ ​parties,​ ​valuation,​
​verification​

​Material​ ​facts,​ ​cause​ ​of​ ​action,​
​relief​

​Position​ ​in​
​Plaint​

​Beginning and concluding portion​ ​Main body of plaint​

​Importance​ ​Ensures maintainability​ ​Determines merits of suit​

​Drafting Principles of Plaint​

​A plaint should:​

​●​ ​contain concise statements,​
​●​ ​avoid unnecessary evidence,​
​●​ ​disclose clear cause of action,​
​●​ ​maintain chronological order,​
​●​ ​use precise legal language.​

​Order VI Rule 2 CPC requires pleadings to contain material facts and not evidence.​

​Rejection of Plaint​

​Under Order VII Rule 11 CPC, a plaint may be rejected if:​

​●​ ​no cause of action is disclosed,​
​●​ ​relief is undervalued,​
​●​ ​insufficient court fee is paid,​
​●​ ​suit is barred by law.​

​Thus, proper drafting of both formal and substantive parts is essential.​

​Case Law​

​In​ ​T.​ ​Arivandandam​ ​v.​ ​T.V.​ ​Satyapal,​ ​the​ ​Supreme​ ​Court​ ​emphasized​ ​that​ ​frivolous​ ​plaints​​lacking​
​cause of action should be rejected at the threshold.​

​Conclusion​

​A​​plaint​​is​​the​​foundational​​document​​of​​a​​civil​​suit​​and​​is​​broadly​​divided​​into​​formal​​and​​substantive​
​parts.​ ​The​ ​formal​ ​part​ ​contains​ ​procedural​ ​and​ ​technical​ ​details​ ​such​ ​as​ ​particulars​ ​of​ ​parties,​



​jurisdiction,​​valuation,​​verification,​​and​​court​​fees,​​while​​the​​substantive​​part​​contains​​material​​facts,​
​cause of action, allegations against the defendant, and the relief sought.​

​Both​​parts​​are​​indispensable​​for​​maintaining​​a​​valid​​and​​effective​​civil​​action.​​The​​formal​​part​​ensures​
​procedural​ ​compliance,​ ​whereas​ ​the​ ​substantive​ ​part​ ​establishes​ ​the​ ​merits​ ​of​ ​the​ ​plaintiff’s​ ​claim.​
​Proper​​drafting​​of​​both​​components​​is​​therefore​​essential​​for​​successful​​institution​​and​​adjudication​​of​
​civil suits under the Code of Civil Procedure, 1908.​

​Grounds of Conduct During a Moot Court Proceeding​

​A​ ​moot​ ​court​ ​proceeding​ ​is​ ​a​ ​simulated​ ​court​ ​exercise​ ​conducted​ ​for​ ​law​ ​students​ ​to​ ​develop​
​advocacy​​skills,​​legal​​research​​ability,​​court​​etiquette,​​drafting​​techniques,​​and​​oral​​argumentation.​​It​
​replicates​ ​actual​ ​courtroom​ ​proceedings​ ​and​ ​trains​ ​students​ ​in​ ​professional​ ​conduct​ ​expected​ ​from​
​advocates before courts of law.​

​The conduct of participants during a moot court proceeding is governed by principles of:​

​●​ ​professionalism,​
​●​ ​discipline,​
​●​ ​legal ethics,​
​●​ ​procedural decorum,​
​●​ ​respect toward the court and opposing counsel.​

​Proper​ ​conduct​ ​during​ ​moot​ ​court​ ​is​ ​essential​ ​because​ ​advocacy​ ​is​ ​not​ ​limited​ ​merely​ ​to​ ​legal​
​knowledge;​ ​it​ ​also​ ​includes​ ​courtroom​ ​behaviour,​ ​communication​ ​skills,​ ​and​ ​adherence​ ​to​ ​ethical​
​standards.​

​Meaning of Moot Court​

​A​ ​moot​ ​court​ ​is​ ​a​ ​mock​ ​judicial​ ​proceeding​ ​in​ ​which​ ​participants​ ​argue​ ​hypothetical​ ​or​ ​real​ ​legal​
​issues before a panel acting as judges.​

​The objectives of moot court include:​

​●​ ​development of advocacy skills,​
​●​ ​enhancement of legal reasoning,​
​●​ ​improvement of research and drafting abilities,​
​●​ ​understanding court procedure and etiquette.​

​Importance of Proper Conduct in Moot Court​

​Proper conduct during moot court proceedings is important because:​

​1.​ ​It reflects professionalism expected from future advocates.​
​2.​ ​It promotes discipline and courtroom decorum.​
​3.​ ​It ensures effective presentation of arguments.​
​4.​ ​It demonstrates respect for judicial institutions.​



​5.​ ​It enhances credibility before judges.​

​The conduct of participants significantly affects both advocacy performance and overall evaluation.​

​Grounds of Conduct During Moot Court Proceedings​

​The following are the major grounds or principles governing conduct during moot court proceedings:​

​1. Respect for the Court​

​Participants must maintain utmost respect toward the bench throughout the proceedings.​

​This includes:​

​●​ ​addressing judges properly,​
​●​ ​standing while addressing the court,​
​●​ ​avoiding interruption,​
​●​ ​maintaining polite language.​

​Common forms of address include:​

​●​ ​“May it please the Court,”​
​●​ ​“Your Lordships,”​
​●​ ​“Your Honour.”​

​Disrespectful behaviour undermines courtroom decorum and professionalism.​

​Illustration​

​Interrupting judges aggressively or arguing in a hostile tone amounts to improper conduct.​

​2. Proper Courtroom Etiquette​

​Courtroom etiquette refers to the disciplined manner in which participants conduct themselves.​

​Important aspects include:​

​●​ ​punctuality,​
​●​ ​formal attire,​
​●​ ​disciplined posture,​
​●​ ​avoiding unnecessary gestures,​
​●​ ​maintaining composure.​

​Participants should enter and leave the courtroom respectfully.​

​3. Professional Dress Code​



​Appropriate​​attire​​is​​essential​​in​​moot​​court​​proceedings​​because​​it​​reflects​​seriousness​​and​​respect​​for​
​the legal profession.​

​Generally accepted dress includes:​

​●​ ​black coat,​
​●​ ​white shirt,​
​●​ ​black trousers or saree,​
​●​ ​neckband or advocate’s bands where required.​

​Improper dressing may negatively affect the impression created before judges.​

​4. Preparation and Knowledge of Facts​

​A mooter must be thoroughly prepared with:​

​●​ ​facts of the case,​
​●​ ​issues involved,​
​●​ ​statutory provisions,​
​●​ ​precedents,​
​●​ ​procedural law.​

​Lack of preparation affects credibility and weakens advocacy.​

​Illustration​

​If​​a​​judge​​asks​​about​​jurisdiction​​and​​the​​participant​​cannot​​identify​​the​​relevant​​provision,​​it​​reflects​
​inadequate preparation.​

​5. Clarity and Precision in Arguments​

​Arguments should be:​

​●​ ​clear,​
​●​ ​concise,​
​●​ ​logically structured,​
​●​ ​legally supported.​

​Participants must avoid:​

​●​ ​repetition,​
​●​ ​irrelevant submissions,​
​●​ ​excessive reading from notes.​

​Good advocacy requires persuasive presentation rather than mere memorization.​

​6. Respect Toward Opposing Counsel​



​Professional courtesy must be maintained toward the opposing team.​

​Participants should:​

​●​ ​avoid personal remarks,​
​●​ ​refrain from hostile behaviour,​
​●​ ​respond respectfully to arguments.​

​Healthy advocacy focuses on legal issues rather than personal criticism.​

​7. Adherence to Time Limits​

​Moot courts generally prescribe strict time limits for oral arguments.​

​Participants must:​

​●​ ​manage time efficiently,​
​●​ ​prioritize important issues,​
​●​ ​avoid unnecessary elaboration.​

​Exceeding allotted time without permission reflects poor advocacy management.​

​8. Proper Citation of Authorities​

​Authorities cited during arguments must be:​

​●​ ​accurate,​
​●​ ​relevant,​
​●​ ​properly interpreted.​

​Participants should not misquote judgments or statutes.​

​Case Law Illustration​

​In​​actual​​advocacy,​​courts​​strongly​​disapprove​​misrepresentation​​of​​precedents​​because​​advocates​​owe​
​a duty of candour to the court.​

​9. Observance of Legal Ethics​

​Moot participants are expected to follow ethical standards similar to those applicable to advocates.​

​This includes:​

​●​ ​honesty,​
​●​ ​fairness,​
​●​ ​integrity,​
​●​ ​avoidance of misleading submissions.​



​Fabrication or distortion of facts constitutes serious misconduct.​

​10. Ability to Answer Questions from Bench​

​Judges in moot courts frequently question participants to test:​

​●​ ​legal reasoning,​
​●​ ​analytical ability,​
​●​ ​knowledge of law.​

​Participants should:​

​●​ ​listen carefully,​
​●​ ​answer directly,​
​●​ ​remain calm under pressure.​

​An advocate should assist the court rather than evade questions.​

​11. Confidence and Courtroom Presence​

​Effective advocacy requires:​

​●​ ​confidence,​
​●​ ​controlled voice modulation,​
​●​ ​eye contact,​
​●​ ​professional demeanour.​

​However, confidence should not become arrogance.​

​12. Use of Proper Language​

​Language used during proceedings should be:​

​●​ ​formal,​
​●​ ​respectful,​
​●​ ​legally appropriate.​

​Slang, casual expressions, or disrespectful remarks must be avoided.​

​13. Team Coordination​

​In team moots, coordination between speakers is essential.​

​Speakers should:​

​●​ ​avoid contradiction,​
​●​ ​divide issues logically,​



​●​ ​support each other’s submissions.​

​Good coordination reflects preparation and professionalism.​

​14. Compliance with Moot Court Rules​

​Every moot competition has rules regarding:​

​●​ ​memorial formatting,​
​●​ ​citations,​
​●​ ​speaking time,​
​●​ ​rebuttals and sur-rebuttals.​

​Violation of rules may attract penalties.​

​15. Proper Use of Rebuttal and Sur-Rebuttal​

​Rebuttal should address arguments newly raised by the opposing side.​

​It should not:​

​●​ ​introduce entirely new arguments,​
​●​ ​repeat original submissions unnecessarily.​

​Effective rebuttal demonstrates attentiveness and analytical skill.​

​Role of Judges During Moot Court​

​Moot judges assess:​

​●​ ​knowledge of law,​
​●​ ​advocacy skills,​
​●​ ​clarity of arguments,​
​●​ ​professionalism,​
​●​ ​conduct and etiquette.​

​Thus, conduct forms an important component of evaluation.​

​Common Mistakes in Moot Court Conduct​

​The following conduct is generally discouraged:​

​●​ ​interrupting judges,​
​●​ ​reading entirely from scripts,​
​●​ ​aggressive behaviour,​
​●​ ​lack of preparation,​
​●​ ​poor time management,​



​●​ ​improper attire,​
​●​ ​excessive dependence on notes,​
​●​ ​arguing emotionally rather than legally.​

​Educational Value of Moot Court Conduct​

​Moot court conduct trains students in:​

​●​ ​advocacy ethics,​
​●​ ​litigation skills,​
​●​ ​discipline,​
​●​ ​professional responsibility,​
​●​ ​courtroom confidence.​

​It bridges the gap between theoretical legal education and practical legal profession.​

​Relevant Ethical Perspective​

​The​ ​standards​ ​expected​ ​in​ ​moot​ ​courts​ ​reflect​ ​professional​ ​obligations​ ​recognized​ ​under​ ​the​
​Advocates Act, 1961 and the rules of professional conduct framed by the Bar Council of India.​

​Advocates owe duties:​

​●​ ​to the court,​
​●​ ​to clients,​
​●​ ​to opponents,​
​●​ ​to society.​

​Moot courts introduce students to these professional values at an academic stage.​

​Conclusion​

​The​ ​conduct​ ​of​ ​participants​ ​during​ ​moot​ ​court​ ​proceedings​ ​is​ ​as​ ​important​ ​as​ ​legal​​knowledge​​and​
​advocacy​ ​skills.​ ​Proper​ ​courtroom​ ​behaviour​ ​reflects​ ​professionalism,​ ​discipline,​ ​ethical​
​responsibility,​ ​and​ ​respect​ ​for​ ​judicial​ ​institutions.​​Important​​grounds​​of​​conduct​​include​​respect​​for​
​the​ ​court,​ ​observance​ ​of​ ​courtroom​ ​etiquette,​ ​professional​ ​dress,​ ​clarity​ ​in​ ​arguments,​ ​adherence​​to​
​time limits, ethical advocacy, and respectful interaction with opposing counsel.​

​Moot​ ​court​ ​proceedings​ ​serve​ ​as​ ​an​ ​essential​ ​training​ ​platform​ ​for​ ​future​ ​advocates​ ​by​ ​cultivating​
​advocacy​ ​skills,​ ​confidence,​ ​legal​ ​reasoning,​ ​and​ ​professional​ ​ethics.​​Therefore,​​maintaining​​proper​
​conduct​​during​​moot​​courts​​is​​indispensable​​for​​effective​​advocacy​​and​​successful​​participation​​in​​the​
​legal profession.​

​Power of Attorney​

​A​​Power​​of​​Attorney​​is​​a​​legal​​instrument​​through​​which​​one​​person​​authorizes​​another​​person​​to​​act​
​on​ ​his​ ​behalf​ ​in​ ​legal,​ ​financial,​ ​commercial,​ ​or​ ​personal​ ​matters.​ ​It​ ​creates​ ​an​ ​agency​​relationship​



​where​ ​the​ ​person​ ​granting​​authority​​delegates​​certain​​powers​​to​​another​​person​​to​​perform​​specified​
​acts.​

​The​​law​​relating​​to​​Power​​of​​Attorney​​in​​India​​is​​governed​​primarily​​by​​the​​Powers​​of​​Attorney​​Act,​
​1882, the Indian Contract Act, 1872, and relevant provisions of the Registration Act, 1908.​

​A​ ​Power​ ​of​ ​Attorney​ ​is​ ​widely​ ​used​ ​in​ ​property​ ​transactions,​ ​banking​ ​matters,​ ​litigation,​ ​business​
​operations, and management of affairs where the principal is unable to act personally.​

​Meaning of Power of Attorney​

​A​ ​Power​ ​of​ ​Attorney​ ​is​ ​a​ ​written​ ​legal​ ​document​ ​by​ ​which​ ​one​ ​person,​ ​known​ ​as​ ​the​ ​principal​ ​or​
​donor, authorizes another person, known as the agent, attorney, or attorney-holder, to act on his behalf.​

​The authority granted may be:​

​●​ ​general,​
​●​ ​specific,​
​●​ ​limited,​
​●​ ​temporary, or​
​●​ ​irrevocable in certain circumstances.​

​The​ ​acts​ ​performed​ ​by​ ​the​ ​attorney​ ​within​ ​the​​scope​​of​​authority​​bind​​the​​principal​​as​​if​​performed​
​personally by him.​

​Illustration​

​If​ ​A​ ​resides​ ​abroad​ ​and​ ​authorizes​ ​B​ ​to​ ​sell​ ​his​ ​property​ ​in​ ​Mumbai,​ ​execute​ ​sale​ ​documents,​​and​
​receive payment on his behalf, such authorization is given through a power of attorney.​

​Definition Under Law​

​Section​ ​1A​ ​of​ ​the​ ​Powers​ ​of​ ​Attorney​ ​Act,​ ​1882​ ​defines​ ​power​ ​of​ ​attorney​ ​as:​ ​“Any​ ​instrument​
​empowering a specified person to act for and in the name of the person executing it.”​

​Thus, the essence of a power of attorney lies in delegation of authority.​

​Parties to a Power of Attorney​

​1. Principal or Donor​

​The person who grants authority.​

​The principal must:​

​●​ ​be competent to contract,​
​●​ ​be of sound mind,​
​●​ ​possess authority over the subject matter.​



​2. Attorney or Agent​

​The​​person​​authorized​​to​​act​​on​​behalf​​of​​the​​principal.​​The​​attorney​​acts​​in​​a​​fiduciary​​capacity​​and​
​must perform duties honestly and in good faith.​

​Essentials of a Valid Power of Attorney​

​The following are the essential elements of a valid power of attorney:​

​1. Competency of Principal​

​The principal must:​

​●​ ​be a major,​
​●​ ​be of sound mind,​
​●​ ​possess legal capacity to delegate authority.​

​A minor cannot execute a valid power of attorney.​

​2. Intention to Create Agency​

​There​ ​must​ ​be​ ​clear​ ​intention​ ​to​ ​authorize​ ​another​ ​person​ ​to​ ​act​ ​on​ ​behalf​ ​of​ ​the​ ​principal.​ ​The​
​authority granted must be express or implied from the document.​

​3. Lawful Object​

​The​ ​purpose​ ​of​ ​the​ ​power​ ​of​ ​attorney​ ​must​ ​be​ ​lawful.​ ​Authority​ ​cannot​ ​be​ ​granted​ ​for​ ​illegal​ ​or​
​unlawful acts.​

​Illustration​

​A power authorizing commission of fraud or illegal transfer is void.​

​4. Written Instrument​

​Although​​agency​​may​​generally​​arise​​orally,​​a​​power​​of​​attorney​​is​​ordinarily​​executed​​in​​writing​​for​
​evidentiary​ ​and​ ​legal​ ​purposes.​ ​Certain​ ​transactions,​ ​especially​ ​relating​ ​to​ ​immovable​ ​property,​
​require written authorization.​

​5. Proper Execution​

​The document must be:​

​●​ ​signed by the principal,​
​●​ ​properly authenticated,​
​●​ ​attested where required.​



​In some cases, notarization or registration is compulsory.​

​6. Specific or General Authority​

​The powers delegated must be clearly mentioned. Ambiguous powers are interpreted strictly.​

​7. Acceptance by Attorney​

​The attorney should accept the authority either expressly or impliedly by acting under it.​

​Types of Power of Attorney​

​1. General Power of Attorney (GPA)​

​A​ ​General​ ​Power​ ​of​ ​Attorney​ ​grants​ ​broad​ ​powers​ ​to​ ​the​ ​attorney​ ​to​​manage​​various​​affairs​​of​​the​
​principal.​

​These powers may include:​

​●​ ​managing property,​
​●​ ​operating bank accounts,​
​●​ ​conducting business,​
​●​ ​entering contracts.​

​Illustration​

​A​ ​businessman​ ​leaving​ ​India​ ​for​ ​several​ ​years​ ​may​ ​grant​ ​GPA​ ​to​ ​his​ ​manager​ ​to​ ​handle​ ​all​
​commercial affairs.​

​2. Special or Specific Power of Attorney (SPA)​

​A​ ​Special​ ​Power​ ​of​ ​Attorney​ ​authorizes​ ​the​ ​attorney​ ​to​ ​perform​ ​a​ ​specific​ ​act​ ​or​ ​transaction.​ ​The​
​authority terminates once the act is completed.​

​Illustration​

​A authorizes B only to appear before the Sub-Registrar for execution of a sale deed.​

​3. Durable Power of Attorney​

​In​​some​​jurisdictions,​​durable​​powers​​continue​​even​​after​​incapacity​​of​​the​​principal.​​Indian​​law​​does​
​not expressly recognize durable powers in the same manner as some foreign systems.​

​4. Irrevocable Power of Attorney​

​A power coupled with interest may become irrevocable under Section 202 of the Indian Contract Act.​



​Illustration​

​If​​authority​​is​​given​​to​​protect​​the​​attorney’s​​own​​financial​​interest​​in​​property,​​it​​may​​not​​be​​revoked​
​arbitrarily.​

​Registration of Power of Attorney​

​Registration becomes important particularly in matters relating to immovable property.​

​Under the Registration Act:​

​●​ ​certain powers authorizing transfer of immovable property require registration,​
​●​ ​powers executed abroad often require authentication and stamping.​

​Power of Attorney in Property Transactions​

​A power of attorney may authorize:​

​●​ ​sale,​
​●​ ​purchase,​
​●​ ​management,​
​●​ ​leasing,​
​●​ ​execution of documents.​

​However,​​transfer​​of​​ownership​​cannot​​be​​completed​​merely​​through​​GPA​​transactions​​without​​proper​
​conveyance.​

​Case Law​

​In​ ​Suraj​ ​Lamp​ ​&​ ​Industries​ ​Pvt.​ ​Ltd.​ ​v.​ ​State​ ​of​ ​Haryana,​ ​the​​Supreme​​Court​​held​​that​​immovable​
​property​​cannot​​be​​legally​​transferred​​solely​​through​​General​​Power​​of​​Attorney​​transactions​​without​
​registered conveyance deeds.​

​Duties of Attorney​

​The attorney owes fiduciary duties to the principal, including:​

​●​ ​duty of good faith,​
​●​ ​duty of loyalty,​
​●​ ​duty to act within authority,​
​●​ ​duty to render accounts,​
​●​ ​duty to avoid conflict of interest.​

​Misuse of authority may result in civil or criminal liability.​

​Rights of Attorney​



​The attorney has:​

​●​ ​right to remuneration if agreed,​
​●​ ​right to reimbursement of lawful expenses,​
​●​ ​right to indemnification for lawful acts.​

​Revocation of Power of Attorney​

​A power of attorney may be revoked:​

​1.​ ​by the principal,​
​2.​ ​upon completion of purpose,​
​3.​ ​by death of principal or attorney,​
​4.​ ​by insanity or insolvency of principal,​
​5.​ ​by mutual agreement.​

​However, a power coupled with interest may not be revoked unilaterally.​

​Case Law​

​In​ ​Seth​ ​Loon​ ​Karan​ ​Sethiya​ ​v.​ ​Ivan​ ​E.​ ​John,​ ​the​ ​Supreme​ ​Court​ ​discussed​ ​irrevocable​ ​agency​​and​
​powers coupled with interest.​

​Difference Between Power of Attorney and Agency​

​Basis​ ​Power of Attorney​ ​Agency​

​Meaning​ ​Written instrument authorizing acts​ ​Broader legal relationship​

​Form​ ​Usually written​ ​May be oral or written​

​Scope​ ​Specific authority document​ ​General concept of representation​

​Evidence​ ​Documentary proof​ ​May arise through conduct​

​Importance of Power of Attorney​

​A power of attorney is important because:​



​●​ ​it facilitates representation,​
​●​ ​enables management of affairs during absence,​
​●​ ​ensures continuity of business,​
​●​ ​assists elderly or incapacitated persons,​
​●​ ​simplifies legal and commercial transactions.​

​Risks Associated with Power of Attorney​

​Improperly drafted or misused powers of attorney may lead to:​

​●​ ​fraud,​
​●​ ​unauthorized transactions,​
​●​ ​property disputes,​
​●​ ​financial misuse.​

​Therefore, powers must be drafted carefully and granted only to trustworthy persons.​

​Conclusion​

​A​​Power​​of​​Attorney​​is​​a​​legal​​instrument​​through​​which​​one​​person​​authorizes​​another​​to​​act​​on​​his​
​behalf​ ​in​ ​specified​ ​matters.​ ​It​ ​is​ ​based​ ​on​ ​the​ ​principles​ ​of​ ​agency​ ​and​ ​fiduciary​ ​relationship.​ ​The​
​document​​may​​grant​​general​​or​​specific​​powers​​and​​is​​widely​​used​​in​​property,​​commercial,​​financial,​
​and legal transactions.​

​For​ ​validity,​ ​a​ ​power​ ​of​ ​attorney​ ​must​​satisfy​​essential​​requirements​​such​​as​​competency​​of​​parties,​
​lawful​​object,​​clear​​authority,​​proper​​execution,​​and​​compliance​​with​​registration​​requirements​​where​
​necessary.​ ​While​ ​it​ ​serves​ ​as​ ​a​ ​convenient​ ​and​ ​effective​ ​legal​​mechanism,​​misuse​​of​​such​​authority​
​can​ ​lead​​to​​serious​​legal​​consequences.​​Therefore,​​powers​​of​​attorney​​must​​be​​drafted​​and​​exercised​
​with utmost care, transparency, and good faith.​

​Codicil​

​A​​codicil​​is​​a​​legal​​document​​made​​in​​relation​​to​​a​​will​​for​​the​​purpose​​of​​explaining,​​altering,​​adding​
​to,​ ​subtracting​ ​from,​ ​or​ ​confirming​ ​the​ ​provisions​ ​of​​the​​original​​will.​​It​​is​​supplementary​​in​​nature​
​and forms part of the will itself.​

​The law relating to codicils in India is governed by the Indian Succession Act, 1925.​

​A​ ​codicil​ ​enables​ ​a​ ​testator​ ​to​ ​make​ ​modifications​ ​in​ ​an​​existing​​will​​without​​executing​​an​​entirely​
​new will. It must be executed with the same formalities as required for the execution of a valid will.​

​Meaning of Codicil​

​Section 2(b) of the Indian Succession Act, 1925 defines a codicil as:​

​“An​ ​instrument​ ​made​ ​in​ ​relation​ ​to​ ​a​ ​will,​ ​and​ ​explaining,​ ​altering​ ​or​ ​adding​ ​to​ ​its​
​dispositions, and shall be deemed to form part of the will.”​



​Thus,​ ​a​ ​codicil​ ​is​ ​not​ ​an​ ​independent​ ​document​ ​separate​ ​from​ ​the​ ​will;​ ​rather,​ ​it​ ​operates​ ​as​ ​an​
​extension or modification of the original will.​

​Nature of Codicil​

​A codicil is:​

​●​ ​supplementary to a will,​
​●​ ​testamentary in nature,​
​●​ ​revocable during the lifetime of the testator,​
​●​ ​operative only after the death of the testator.​

​It derives its validity from compliance with the legal formalities applicable to wills.​

​Purpose of a Codicil​

​A codicil may be executed for various purposes, such as:​

​1.​ ​adding a new beneficiary,​
​2.​ ​changing an executor,​
​3.​ ​altering distribution of property,​
​4.​ ​correcting mistakes in the will,​
​5.​ ​deleting certain clauses,​
​6.​ ​clarifying ambiguous provisions,​
​7.​ ​confirming the original will with modifications.​

​Illustration​

​A​​executes​​a​​will​​in​​2020​​leaving​​his​​house​​to​​his​​son.​​In​​2023,​​he​​wishes​​to​​additionally​​leave​​his​​car​
​to his daughter without changing the entire will. He may execute a codicil for this purpose.​

​Essentials of a Valid Codicil​

​The following are the essential requirements of a valid codicil:​

​1. Existence of a Valid Will​

​A codicil must relate to an existing valid will.​

​Without a will, a codicil ordinarily has no independent existence.​

​2. Testamentary Intention​

​The maker must possess clear intention to alter, explain, or supplement the will.​

​The intention must be free and voluntary.​



​3. Competency of Testator​

​The testator executing the codicil must:​

​●​ ​be of sound mind,​
​●​ ​have attained majority,​
​●​ ​be competent to make a will.​

​Case Law​

​In​​H.​​Venkatachala​​Iyengar​​v.​​B.N.​​Thimmajamma,​​the​​Supreme​​Court​​laid​​down​​principles​​relating​
​to proof of wills and testamentary capacity, which equally apply to codicils.​

​4. Proper Execution​

​A codicil must be executed in the same manner as a will.​

​Under Section 63 of the Indian Succession Act:​

​●​ ​it must be signed by the testator,​
​●​ ​attested by at least two witnesses.​

​Failure to comply with these formalities renders the codicil invalid.​

​5. Voluntary Execution​

​The codicil must not be executed under:​

​●​ ​coercion,​
​●​ ​fraud,​
​●​ ​undue influence,​
​●​ ​misrepresentation.​

​Free consent is essential.​

​6. Attestation by Witnesses​

​At least two witnesses must attest the codicil.​

​The witnesses should:​

​●​ ​witness the signature of the testator,​
​●​ ​sign in the presence of the testator.​

​7. Reference to Original Will​

​A codicil generally refers to the original will and specifies the modifications intended.​



​This avoids confusion and ambiguity.​

​Characteristics of a Codicil​

​The important characteristics of a codicil are:​

​1. Supplementary Nature​

​It supplements or modifies an existing will rather than replacing it entirely.​

​2. Forms Part of the Will​

​A codicil is deemed part of the original will and is read together with it.​

​3. Revocable​

​Like a will, a codicil can be revoked at any time before the death of the testator.​

​4. Testamentary Document​

​It takes effect only upon the death of the testator.​

​Difference Between Will and Codicil​

​Basis​ ​Will​ ​Codicil​

​Meaning​ ​Primary testamentary document​ ​Supplementary document modifying will​

​Nature​ ​Independent document​ ​Dependent upon existing will​

​Purpose​ ​Distribution of estate​ ​Alteration or clarification of will​

​Scope​ ​Complete testamentary disposition​ ​Partial modification​

​Existence​ ​Can exist independently​ ​Usually linked to will​



​Revocation of Codicil​

​A codicil may be revoked:​

​1.​ ​by execution of another codicil,​
​2.​ ​by execution of a new will,​
​3.​ ​by destruction with intention to revoke,​
​4.​ ​by express revocation.​

​Revocation​ ​of​ ​a​ ​codicil​ ​does​ ​not​ ​necessarily​ ​revoke​ ​the​ ​original​ ​will​ ​unless​ ​intention​ ​indicates​
​otherwise.​

​Probate of Codicil​

​When probate proceedings are initiated, the codicil is generally proved along with the will.​

​The court examines:​

​●​ ​validity,​
​●​ ​due execution,​
​●​ ​attestation,​
​●​ ​testamentary capacity.​

​Important Case Law​

​H. Venkatachala Iyengar v. B.N. Thimmajamma​

​The Supreme Court of India held that the propounder of a will must prove:​

​●​ ​due execution,​
​●​ ​testamentary capacity,​
​●​ ​absence of suspicious circumstances.​

​These principles equally apply to codicils.​

​Jaswant Kaur v. Amrit Kaur​

​The​ ​Supreme​ ​Court​ ​emphasized​ ​that​ ​suspicious​ ​circumstances​​surrounding​​testamentary​​documents​
​must be satisfactorily explained before granting probate.​

​Advantages of Codicil​

​A codicil offers several practical advantages:​

​1. Convenience​

​Minor changes can be made without rewriting the entire will.​



​2. Cost-Effective​

​It avoids the expense and complexity of preparing a fresh will.​

​3. Flexibility​

​The testator can periodically update testamentary intentions.​

​4. Preservation of Original Will​

​The original structure of the will remains intact while limited modifications are incorporated.​

​Disadvantages of Codicil​

​1. Possibility of Confusion​

​Multiple codicils may create ambiguity regarding the testator’s true intention.​

​2. Increased Litigation​

​Conflicting codicils may lead to disputes among beneficiaries.​

​3. Interpretation Difficulties​

​Courts may face difficulty reconciling inconsistent provisions.​

​Conclusion​

​A​ ​codicil​ ​is​ ​a​ ​supplementary​ ​testamentary​ ​instrument​ ​used​ ​for​ ​altering,​ ​explaining,​ ​adding​ ​to,​ ​or​
​confirming​ ​an​ ​existing​ ​will.​ ​It​ ​forms​ ​part​ ​of​ ​the​ ​will​ ​and​ ​must​ ​be​ ​executed​ ​with​ ​the​ ​same​ ​legal​
​formalities required for execution of a valid will under the Indian Succession Act, 1925.​

​The​ ​codicil​ ​provides​ ​flexibility​ ​to​ ​testators​ ​by​ ​enabling​ ​modification​ ​of​ ​testamentary​ ​dispositions​
​without​​executing​​a​​completely​​new​​will.​​However,​​to​​avoid​​disputes​​and​​ambiguity,​​codicils​​must​​be​
​carefully​ ​drafted,​ ​properly​ ​attested,​ ​and​ ​clearly​ ​connected​ ​with​ ​the​ ​original​ ​will.​ ​Thus,​ ​the​ ​codicil​
​serves​​as​​an​​important​​instrument​​in​​the​​law​​of​​succession​​for​​ensuring​​that​​the​​evolving​​intentions​​of​
​a testator are legally recognized and effectively implemented.​

​Essential Elements of a Lease Deed​

​A​​lease​​deed​​is​​one​​of​​the​​most​​important​​legal​​instruments​​relating​​to​​transfer​​of​​property.​​It​​governs​
​the​ ​relationship​ ​between​ ​a​ ​landlord​ ​and​ ​tenant​ ​and​ ​defines​ ​the​ ​terms​ ​under​ ​which​ ​one​ ​person​ ​is​
​permitted​​to​​enjoy​​immovable​​property​​belonging​​to​​another​​for​​a​​specified​​period​​in​​consideration​​of​
​rent​​or​​premium.​​The​​law​​relating​​to​​leases​​in​​India​​is​​primarily​​governed​​by​​Section​​105​​to​​Section​
​117​​of​​the​​Transfer​​of​​Property​​Act,​​1882.​​A​​lease​​deed​​creates​​legal​​rights​​and​​obligations​​between​
​the lessor and the lessee and serves as documentary evidence of the transaction.​



​Meaning of Lease​

​Section​​105​​of​​the​​Transfer​​of​​Property​​Act,​​1882​​defines​​a​​lease​​as:​​“A​​lease​​of​​immovable​​property​
​is​ ​a​ ​transfer​ ​of​ ​a​ ​right​ ​to​ ​enjoy​ ​such​ ​property,​ ​made​ ​for​ ​a​ ​certain​ ​time,​ ​express​ ​or​ ​implied,​ ​or​ ​in​
​perpetuity,​ ​in​ ​consideration​​of​​a​​price​​paid​​or​​promised,​​or​​of​​money,​​share​​of​​crops,​​service,​​or​​any​
​other thing of value.”​

​From this definition, a lease involves:​

​●​ ​transfer of the right to enjoy property,​
​●​ ​for a certain duration,​
​●​ ​in exchange for consideration.​

​Ownership does not transfer to the lessee; only the right of possession and enjoyment is transferred.​

​Illustration​

​If​ ​A​ ​permits​ ​B​ ​to​ ​occupy​ ​his​ ​flat​ ​for​ ​three​ ​years​ ​in​ ​exchange​ ​for​ ​monthly​ ​rent​ ​of​ ​₹25,000,​ ​the​
​arrangement constitutes a lease.​

​Meaning of Lease Deed​

​A​ ​Lease​ ​Deed​ ​is​ ​a​ ​written​ ​legal​ ​document​ ​containing​ ​the​ ​terms​​and​​conditions​​governing​​the​​lease​
​arrangement between the lessor and lessee.​

​It records:​

​●​ ​rights and duties of parties,​
​●​ ​duration of tenancy,​
​●​ ​rent payable,​
​●​ ​conditions of use,​
​●​ ​termination clauses.​

​Where​​the​​lease​​exceeds​​one​​year,​​registration​​becomes​​compulsory​​under​​Section​​107​​of​​the​​Transfer​
​of Property Act and the Registration Act, 1908.​

​Essential Elements of a Lease Deed​

​The following are the essential elements required for a valid lease deed:​

​1. Competent Parties​

​There must be two competent parties:​

​(a) Lessor​

​The transferor or owner who grants the lease.​



​(b) Lessee​

​The transferee who receives the right to enjoy the property.​

​Both parties must be:​

​●​ ​majors,​
​●​ ​of sound mind,​
​●​ ​legally competent to contract.​

​The lessor must have legal title or authority over the property.​

​Illustration​

​A minor cannot validly execute a lease deed because he is incompetent to contract.​

​2. Transfer of Right to Enjoy Property​

​A lease involves transfer of the right to possess and enjoy immovable property.​

​However:​

​●​ ​ownership remains with the lessor,​
​●​ ​only limited possessory rights pass to the lessee.​

​The lessee acquires lawful possession for the duration of the lease.​

​Case Law​

​In​ ​Associated​ ​Hotels​ ​of​ ​India​ ​Ltd.​ ​v.​ ​R.N.​ ​Kapoor,​ ​the​ ​Supreme​ ​Court​ ​distinguished​ ​lease​ ​from​
​licence and held that exclusive possession is an important indicator of a lease.​

​3. Immovable Property​

​The subject matter of lease must be immovable property.​

​Examples include:​

​●​ ​land,​
​●​ ​house,​
​●​ ​office premises,​
​●​ ​shops,​
​●​ ​agricultural land.​

​Movable property cannot ordinarily be leased under the Transfer of Property Act.​

​4. Certainty of Duration​



​The lease must specify the duration for which the right is transferred.​

​The duration may be:​

​●​ ​fixed-term,​
​●​ ​periodic,​
​●​ ​perpetual in certain cases.​

​The commencement and termination dates should be clear.​

​Illustration​

​A​​lease​​deed​​stating​​that​​premises​​are​​leased​​for​​five​​years​​from​​1​​January​​2026​​to​​31​​December​​2030​
​satisfies this requirement.​

​5. Consideration​

​Consideration is an essential feature of a lease.​

​The consideration may be:​

​●​ ​rent,​
​●​ ​premium,​
​●​ ​share of produce,​
​●​ ​service,​
​●​ ​any valuable consideration.​

​Without consideration, the arrangement may not constitute a valid lease.​

​Illustration​

​If​ ​B​ ​occupies​ ​A’s​ ​house​ ​without​ ​payment​ ​or​ ​obligation,​ ​the​ ​arrangement​ ​may​ ​amount​ ​to​ ​a​ ​licence​
​rather than a lease.​

​6. Acceptance by Lessee​

​The lessee must accept the transfer.​

​Acceptance may be:​

​●​ ​express, or​
​●​ ​implied through conduct such as taking possession or paying rent.​

​7. Legal Purpose​

​The object and purpose of the lease must be lawful. A lease for illegal purposes is void.​

​Illustration​



​A lease for operating unlawful gambling activities is invalid.​

​8. Exclusive Possession​

​One​ ​of​ ​the​ ​important​ ​characteristics​ ​of​ ​a​ ​lease​ ​is​​transfer​​of​​exclusive​​possession​​to​​the​​lessee.​​The​
​lessee obtains the right to exclude others, including the lessor, subject to conditions in the lease deed.​

​Case Law​

​In​ ​Street​ ​v.​ ​Mountford,​ ​it​ ​was​ ​held​ ​that​ ​exclusive​ ​possession​ ​is​ ​a​ ​primary​ ​test​ ​for​ ​determining​
​existence of a lease.​

​9. Execution of Lease Deed​

​The lease deed must be:​

​●​ ​properly drafted,​
​●​ ​signed by parties,​
​●​ ​attested where necessary.​

​Proper execution ensures authenticity and enforceability.​

​10. Registration of Lease Deed​

​Under Section 107 of the Transfer of Property Act:​

​●​ ​leases from year to year,​
​●​ ​leases exceeding one year, or​
​●​ ​leases reserving yearly rent​

​must​ ​be​ ​compulsorily​ ​registered.​ ​Failure​ ​to​ ​register​ ​may​ ​render​ ​the​ ​document​ ​inadmissible​ ​as​
​evidence.​

​Case Law​

​In​​Anthony​​v.​​K.C.​​Ittoop​​&​​Sons,​​the​​Supreme​​Court​​held​​that​​an​​unregistered​​lease​​deed​​exceeding​
​one year cannot create a valid lease though possession may create month-to-month tenancy.​

​11. Delivery of Possession​

​Possession of the property is generally delivered to the lessee upon execution of the lease.​

​Delivery may be:​

​●​ ​actual possession,​
​●​ ​symbolic possession,​
​●​ ​constructive possession.​



​Important Clauses in a Lease Deed​

​A lease deed generally contains the following clauses:​

​1. Description of Property​

​Complete details of leased premises.​

​2. Duration Clause​

​Commencement and expiry period.​

​3. Rent Clause​

​Amount, due date, and mode of payment.​

​4. Security Deposit Clause​

​Terms relating to refundable deposit.​

​5. Maintenance Clause​

​Responsibility for repairs and maintenance.​

​6. Use of Premises Clause​

​Purpose for which property may be used.​

​7. Termination Clause​

​Conditions under which lease may be terminated.​

​8. Renewal Clause​

​Provision for extension or renewal.​

​9. Subletting Clause​

​Restrictions on transfer or sublease.​

​10. Dispute Resolution Clause​

​Arbitration or jurisdiction provisions.​

​Rights and Duties of Parties​



​Rights of Lessee​

​●​ ​right to peaceful possession,​
​●​ ​right to enjoy property,​
​●​ ​right to essential repairs in some cases.​

​Duties of Lessee​

​●​ ​payment of rent,​
​●​ ​maintenance of property,​
​●​ ​lawful use of premises.​

​Rights of Lessor​

​●​ ​right to receive rent,​
​●​ ​right to recover possession after expiry,​
​●​ ​right to terminate for breach.​

​Duties of Lessor​

​●​ ​disclosure of defects,​
​●​ ​ensuring peaceful enjoyment.​

​Difference Between Lease and Licence​

​Basis​ ​Lease​ ​Licence​

​Transfer of Interest​ ​Creates interest in property​ ​No transfer of interest​

​Possession​ ​Exclusive possession granted​ ​Mere permission to use​

​Nature of Right​ ​Proprietary right​ ​Personal right​

​Transferability​ ​Generally transferable​ ​Usually non-transferable​

​Importance of Lease Deed​



​A lease deed is important because it:​

​●​ ​defines rights and obligations,​
​●​ ​prevents disputes,​
​●​ ​protects parties legally,​
​●​ ​provides certainty regarding tenancy terms,​
​●​ ​serves as evidence in court.​

​Conclusion​

​A​ ​lease​ ​deed​ ​is​ ​a​ ​legal​ ​instrument​ ​through​ ​which​ ​the​ ​lessor​ ​transfers​ ​the​​right​​to​​enjoy​​immovable​
​property​ ​to​ ​the​ ​lessee​​for​​a​​specified​​period​​in​​consideration​​of​​rent​​or​​other​​valuable​​consideration.​
​The​ ​essential​ ​elements​ ​of​ ​a​ ​valid​ ​lease​ ​include​ ​competent​ ​parties,​ ​transfer​ ​of​ ​possessory​ ​rights,​
​immovable​ ​property,​​certainty​​of​​duration,​​consideration,​​exclusive​​possession,​​lawful​​object,​​proper​
​execution,​ ​and​ ​registration​ ​where​ ​required.​ ​The​ ​lease​ ​deed​ ​plays​ ​a​ ​vital​ ​role​ ​in​ ​regulating​
​landlord-tenant​ ​relationships​ ​and​ ​ensuring​ ​clarity,​ ​legality,​ ​and​ ​enforceability​ ​of​ ​the​ ​transaction.​
​Proper​​drafting​​and​​compliance​​with​​statutory​​requirements​​under​​the​​Transfer​​of​​Property​​Act,​​1882​
​are therefore essential for creating a valid and effective lease.​

​Difference Between Notice of Motion and Chamber Summons​

​Notice​​of​​Motion​​and​​Chamber​​Summons​​are​​important​​procedural​​devices​​used​​in​​civil​​litigation​​for​
​seeking​ ​interim​​or​​ancillary​​reliefs​​from​​the​​court​​during​​the​​pendency​​of​​a​​suit​​or​​proceeding.​​Both​
​are​​applications​​made​​to​​the​​court;​​however,​​they​​differ​​in​​their​​nature,​​procedure,​​purpose,​​urgency,​
​and​ ​mode​ ​of​ ​hearing.​ ​These​ ​procedural​ ​mechanisms​ ​are​ ​governed​ ​by​ ​the​ ​Code​ ​of​​Civil​​Procedure,​
​1908, various High Court Rules, and established judicial practice.​

​Meaning of Notice of Motion​

​A​​Notice​​of​​Motion​​is​​a​​formal​​application​​made​​to​​the​​court​​seeking​​specific​​interim​​or​​substantive​
​relief​ ​after​ ​giving​ ​notice​ ​to​ ​the​ ​opposite​ ​party.​ ​It​ ​is​ ​generally​ ​used​ ​when​ ​the​ ​matter​ ​requires​
​adjudication in open court and affects substantial rights of parties.​

​The applicant notifies the other side regarding:​

​●​ ​the relief sought,​
​●​ ​the date of hearing, and​
​●​ ​the grounds for seeking relief.​

​The​ ​purpose​ ​of​ ​a​ ​notice​ ​of​ ​motion​ ​is​ ​to​ ​ensure​​procedural​​fairness​​by​​giving​​the​​opposing​​party​​an​
​opportunity to contest the application.​

​Illustration​

​If​ ​a​ ​plaintiff​ ​seeks​ ​a​ ​temporary​ ​injunction​ ​restraining​ ​the​ ​defendant​ ​from​ ​selling​ ​disputed​ ​property​
​during the pendency of the suit, such relief may be sought through a notice of motion.​



​Meaning of Chamber Summons​

​A​ ​Chamber​ ​Summons​ ​is​ ​an​ ​application​ ​generally​ ​heard​​by​​a​​judge​​in​​chambers​​rather​​than​​in​​open​
​court.​​It​​is​​used​​for​​procedural,​​interlocutory,​​or​​less​​contentious​​matters​​arising​​during​​litigation.​​The​
​proceedings​​are​​comparatively​​less​​formal​​and​​are​​intended​​for​​matters​​that​​do​​not​​ordinarily​​require​
​extensive arguments in open court.​

​Illustration​

​If​ ​a​ ​party​ ​seeks​ ​amendment​ ​of​ ​pleadings​ ​or​ ​extension​ ​of​ ​time​ ​for​​filing​​documents,​​the​​application​
​may be made through a chamber summons.​

​Nature of Notice of Motion​

​A notice of motion:​

​●​ ​is formal in nature,​
​●​ ​usually involves substantial interim relief,​
​●​ ​is heard in open court,​
​●​ ​requires notice to the opposite party,​
​●​ ​is commonly used in contentious matters.​

​It is frequently employed in commercial and civil litigation for urgent interim protection.​

​Nature of Chamber Summons​

​A chamber summons:​

​●​ ​is comparatively less formal,​
​●​ ​is generally procedural or administrative,​
​●​ ​may be heard in chambers,​
​●​ ​often concerns interlocutory matters,​
​●​ ​is used for directions or procedural reliefs.​

​Difference Between Notice of Motion and Chamber Summons​

​Basis​ ​Notice of Motion​ ​Chamber Summons​

​Meaning​ ​Formal​ ​application​ ​seeking​ ​interim​
​or substantive relief​

​Application​​generally​​seeking​​procedural​
​or interlocutory relief​

​Nature​ ​More formal and contentious​ ​Less formal and mostly procedural​



​Place of Hearing​ ​Heard in open court​ ​Usually heard in chambers​

​Purpose​ ​To obtain substantial interim relief​ ​To​ ​obtain​ ​procedural​ ​directions​ ​or​
​ancillary orders​

​Notice​
​Requirement​

​Notice to opposite party is essential​ ​May​​or​​may​​not​​require​​extensive​​notice​
​depending on rules​

​Complexity​ ​Used​ ​in​ ​complex​ ​and​ ​contested​
​matters​

​Used in simpler procedural matters​

​Urgency​ ​Often​ ​involves​ ​urgent​ ​interim​
​protection​

​Generally​ ​relates​ ​to​ ​procedural​
​convenience​

​Examples​ ​Temporary​ ​injunction,​ ​stay​ ​order,​
​receiver appointment​

​Amendment​ ​of​ ​pleadings,​ ​extension​ ​of​
​time, discovery​

​Court​
​Proceedings​

​Public hearing​ ​Private or chamber hearing​

​Scope​ ​Wider and substantive​ ​Narrower and procedural​

​Procedure for Notice of Motion​

​The procedure generally includes:​

​1.​ ​Drafting the notice of motion.​
​2.​ ​Filing affidavit in support.​
​3.​ ​Serving notice upon the opposite party.​
​4.​ ​Hearing before the court.​
​5.​ ​Passing interim or final orders.​

​The supporting affidavit contains:​



​●​ ​facts of the case,​
​●​ ​urgency,​
​●​ ​legal grounds,​
​●​ ​reliefs sought.​

​Procedure for Chamber Summons​

​The procedure for chamber summons generally includes:​

​1.​ ​Filing the summons with supporting affidavit.​
​2.​ ​Seeking procedural directions.​
​3.​ ​Hearing before the judge in chambers.​
​4.​ ​Passing suitable procedural orders.​

​The procedure is usually simpler and quicker.​

​Reliefs Commonly Sought Through Notice of Motion​

​The following reliefs are commonly sought through notice of motion:​

​●​ ​temporary injunction,​
​●​ ​stay of proceedings,​
​●​ ​appointment of receiver,​
​●​ ​ad-interim relief,​
​●​ ​attachment before judgment,​
​●​ ​interim protection in commercial disputes.​

​Case Law​

​In​ ​Dalpat​ ​Kumar​ ​v.​ ​Prahlad​ ​Singh,​ ​the​ ​Supreme​ ​Court​ ​laid​ ​down​ ​principles​ ​governing​ ​grant​ ​of​
​temporary injunctions often sought through notices of motion.​

​Reliefs Commonly Sought Through Chamber Summons​

​The following reliefs are generally sought through chamber summons:​

​●​ ​amendment of plaint or written statement,​
​●​ ​condonation of delay,​
​●​ ​extension of time,​
​●​ ​discovery and inspection,​
​●​ ​production of documents,​
​●​ ​procedural clarifications.​

​Case Law​

​In​ ​Revajeetu​ ​Builders​ ​v.​ ​Narayanaswamy,​ ​the​ ​Supreme​ ​Court​ ​discussed​ ​principles​ ​governing​
​amendment of pleadings, which are frequently sought through chamber summons.​



​Importance of Notice of Motion​

​Notice of motion is important because:​

​●​ ​it ensures fairness and natural justice,​
​●​ ​it enables urgent interim relief,​
​●​ ​it protects rights during pendency of litigation,​
​●​ ​it prevents irreparable injury.​

​Without interim relief mechanisms, the final decree may become ineffective.​

​Importance of Chamber Summons​

​Chamber summons is important because:​

​●​ ​it simplifies procedural applications,​
​●​ ​it reduces judicial delay,​
​●​ ​it facilitates smooth conduct of litigation,​
​●​ ​it avoids unnecessary formal hearings.​

​It helps courts manage procedural matters efficiently.​

​Judicial Approach​

​Courts generally examine:​

​●​ ​urgency,​
​●​ ​nature of relief,​
​●​ ​balance of convenience,​
​●​ ​procedural requirements,​
​●​ ​possible prejudice to parties​

​while deciding whether relief should be granted through notice of motion or chamber summons.​

​Conclusion​

​Notice​​of​​Motion​​and​​Chamber​​Summons​​are​​important​​procedural​​applications​​used​​in​​civil​​litigation​
​for​​obtaining​​interim​​and​​procedural​​reliefs.​​While​​a​​notice​​of​​motion​​is​​generally​​used​​for​​substantive​
​and​​contested​​interim​​reliefs​​requiring​​formal​​hearing​​in​​open​​court,​​a​​chamber​​summons​​is​​primarily​
​intended for procedural or interlocutory matters heard in chambers.​

​The distinction between the two lies mainly in:​

​●​ ​the nature of relief sought,​
​●​ ​degree of formality,​
​●​ ​place of hearing, and​
​●​ ​procedural complexity.​



​Both​ ​mechanisms​ ​contribute​ ​significantly​ ​to​​efficient​​administration​​of​​justice​​by​​enabling​​courts​​to​
​address urgent, procedural, and ancillary matters during the pendency of legal proceedings.​

​Execution Petition and Its Contents​

​An​ ​execution​ ​petition​ ​is​ ​one​ ​of​ ​the​ ​most​​important​​stages​​in​​the​​administration​​of​​justice​​because​​a​
​decree​ ​or​ ​order​ ​passed​ ​by​ ​a​ ​court​ ​becomes​ ​meaningful​ ​only​ ​when​ ​it​ ​is​ ​effectively​ ​enforced.​ ​Mere​
​pronouncement​​of​​judgment​​does​​not​​provide​​actual​​relief​​to​​the​​successful​​party​​unless​​the​​decree​​is​
​executed.​​Therefore,​​execution​​proceedings​​ensure​​that​​the​​rights​​declared​​by​​the​​court​​are​​practically​
​implemented.​ ​The​ ​law​ ​relating​ ​to​ ​execution​ ​is​ ​governed​ ​primarily​ ​by​ ​Section​ ​36​​to​​Section​​74​​and​
​Order​ ​XXI​ ​of​ ​the​ ​Code​ ​of​ ​Civil​ ​Procedure,​ ​1908.​ ​Execution​ ​proceedings​ ​constitute​ ​the​ ​process​
​through which a decree-holder compels the judgment-debtor to comply with the decree of the court.​

​Meaning of Execution​

​Execution​​means​​the​​enforcement​​or​​implementation​​of​​a​​decree​​or​​order​​passed​​by​​a​​court​​of​​law.​​It​
​is​ ​the​ ​legal​ ​process​ ​by​ ​which​ ​the​ ​successful​ ​party​ ​in​ ​litigation​ ​obtains​ ​the​ ​fruits​ ​of​ ​the​ ​judgment​
​through the machinery of the court.​

​Illustration​

​If​​A​​files​​a​​suit​​against​​B​​for​​recovery​​of​​₹5​​lakh​​and​​the​​court​​passes​​a​​decree​​directing​​B​​to​​pay​​the​
​amount, but B fails to comply voluntarily, A may file an execution petition to enforce the decree.​

​Meaning of Execution Petition​

​An​​Execution​​Petition​​is​​a​​formal​​application​​filed​​before​​the​​competent​​court​​seeking​​enforcement​​of​
​a​ ​decree​ ​or​ ​order​ ​against​ ​the​ ​judgment-debtor.​ ​The​ ​person​ ​filing​ ​the​ ​petition​ ​is​ ​known​ ​as​ ​the​
​decree-holder, while the person against whom execution is sought is known as the judgment-debtor.​

​The petition requests the court to employ legal methods for enforcing the decree, such as:​

​●​ ​attachment of property,​
​●​ ​arrest and detention,​
​●​ ​sale of property,​
​●​ ​delivery of possession,​
​●​ ​appointment of receiver,​
​●​ ​garnishee proceedings.​

​Objective of Execution Proceedings​

​The main objectives of execution proceedings are:​

​1.​ ​To ensure compliance with judicial decisions.​
​2.​ ​To provide effective relief to decree-holders.​
​3.​ ​To uphold the authority and dignity of courts.​



​4.​ ​To prevent decrees from becoming merely symbolic or ineffective.​

​Execution is therefore considered the final stage of civil litigation.​

​Courts Competent to Execute Decree​

​Under Section 38 CPC, a decree may be executed either:​

​●​ ​by the court which passed the decree, or​
​●​ ​by the court to which the decree is transferred for execution.​

​The executing court cannot ordinarily go behind the decree. It must execute the decree as it stands.​

​Case Law​

​In​ ​Kiran​ ​Singh​​v.​​Chaman​​Paswan,​​the​​Supreme​​Court​​emphasized​​the​​importance​​of​​jurisdiction​​in​
​judicial proceedings and execution matters.​

​Persons Entitled to File Execution Petition​

​The following persons may file an execution petition:​

​●​ ​decree-holder,​
​●​ ​legal representative of decree-holder,​
​●​ ​transferee of decree,​
​●​ ​assignee recognized by law.​

​Essentials of an Execution Petition​

​For a valid execution petition, the following essentials must exist:​

​1. Existence of a Valid Decree or Order​

​Execution can be initiated only when there exists:​

​●​ ​a decree,​
​●​ ​judgment, or​
​●​ ​executable order passed by a competent court.​

​2. Decree Must Be Capable of Execution​

​The​​decree​​must​​contain​​enforceable​​directions.​​Declaratory​​decrees​​without​​consequential​​relief​​may​
​not always require execution.​

​3. Filing Within Limitation Period​



​Under​ ​Article​ ​136​ ​of​ ​the​ ​Limitation​ ​Act,​ ​1963,​ ​the​ ​limitation​ ​period​ ​for​ ​execution​ ​of​ ​a​ ​decree​ ​is​
​generally twelve years from the date when the decree becomes enforceable.​

​4. Proper Jurisdiction​

​The​ ​petition​ ​must​ ​be​ ​filed​ ​before​ ​the​ ​competent​ ​executing​ ​court​ ​having​ ​territorial​ ​and​ ​pecuniary​
​jurisdiction.​

​Contents of an Execution Petition​

​Order XXI Rule 11 CPC prescribes the particulars that must be included in an execution petition.​

​The following are the important contents of an execution petition:​

​1. Particulars of the Suit​

​The petition must contain:​

​●​ ​suit number,​
​●​ ​year of institution,​
​●​ ​name of the court that passed the decree.​

​This identifies the original proceedings from which the decree arose.​

​2. Names and Details of Parties​

​The names, addresses, and descriptions of:​

​●​ ​decree-holder, and​
​●​ ​judgment-debtor​

​must be clearly mentioned. This ensures proper identification of parties.​

​3. Date of Decree​

​The execution petition must specify:​

​●​ ​the date of decree,​
​●​ ​date of judgment,​
​●​ ​whether appeal has been filed.​

​4. Nature of Decree​

​The petition must mention the type of decree sought to be executed, such as:​

​●​ ​money decree,​
​●​ ​decree for possession,​
​●​ ​injunction decree,​



​●​ ​specific performance decree,​
​●​ ​maintenance decree.​

​5. Amount Due Under Decree​

​Where execution relates to a money decree, the petition must specify:​

​●​ ​decretal amount,​
​●​ ​interest,​
​●​ ​costs awarded,​
​●​ ​amount already paid if any,​
​●​ ​balance amount due.​

​Illustration​

​If​​a​​decree​​awards​​₹10​​lakh​​with​​6%​​interest​​and​​₹2​​lakh​​has​​already​​been​​paid,​​the​​execution​​petition​
​must state the remaining amount recoverable.​

​6. Mode of Assistance Sought from Court​

​The decree-holder must specify the mode in which assistance of the court is sought.​

​This may include:​

​●​ ​attachment and sale of property,​
​●​ ​arrest and detention,​
​●​ ​garnishee order,​
​●​ ​appointment of receiver,​
​●​ ​delivery of possession.​

​7. Details of Property​

​If attachment or sale of property is sought, the petition must contain:​

​●​ ​complete description of property,​
​●​ ​location,​
​●​ ​boundaries,​
​●​ ​estimated value.​

​This assists the court in identifying the property.​

​8. Previous Execution Applications​

​The petition must mention:​

​●​ ​whether previous execution petitions were filed,​
​●​ ​their results,​
​●​ ​satisfaction obtained if any.​



​This prevents multiplicity and confusion.​

​9. Verification and Signature​

​The execution petition must be:​

​●​ ​signed by the decree-holder or advocate,​
​●​ ​verified according to procedural requirements.​

​Modes of Execution​

​Under Section 51 CPC, the court may execute a decree through various methods:​

​1. Delivery of Property​

​The court may deliver movable or immovable property to the decree-holder.​

​2. Attachment and Sale of Property​

​Property of the judgment-debtor may be attached and sold for recovery of decretal amount.​

​Case Law​

​In​​Jolly​​George​​Varghese​​v.​​Bank​​of​​Cochin,​​the​​Supreme​​Court​​held​​that​​execution​​proceedings​​must​
​respect principles of fairness and constitutional protections.​

​3. Arrest and Detention​

​In​​certain​​cases,​​the​​judgment-debtor​​may​​be​​arrested​​and​​detained​​in​​civil​​prison.​​However,​​detention​
​is subject to safeguards and cannot be arbitrary.​

​4. Appointment of Receiver​

​A receiver may be appointed to manage property and satisfy the decree.​

​5. Specific Performance and Injunction​

​The court may enforce compliance through attachment of property or detention.​

​Powers of Executing Court​

​The executing court has powers to:​

​●​ ​interpret decree for execution purposes,​
​●​ ​attach property,​
​●​ ​conduct sale,​
​●​ ​determine objections,​



​●​ ​transfer decree,​
​●​ ​grant stay where appropriate.​

​However, the executing court cannot alter or question the validity of the decree.​

​Case Law​

​In​ ​Hiralal​ ​Patni​ ​v.​ ​Kali​ ​Nath,​ ​the​ ​Supreme​ ​Court​​held​​that​​an​​executing​​court​​cannot​​go​​behind​​the​
​decree unless the decree is a nullity.​

​Objections in Execution Proceedings​

​The judgment-debtor may raise objections regarding:​

​●​ ​jurisdiction,​
​●​ ​satisfaction of decree,​
​●​ ​executability,​
​●​ ​fraud,​
​●​ ​limitation.​

​Such objections are governed by Section 47 CPC.​

​Importance of Execution Petition​

​Execution petitions are important because they:​

​●​ ​ensure effectiveness of judicial decisions,​
​●​ ​provide actual relief,​
​●​ ​strengthen rule of law,​
​●​ ​maintain public confidence in judiciary.​

​Without execution, decrees would remain merely theoretical declarations.​

​Conclusion​

​An​ ​execution​ ​petition​ ​is​ ​a​ ​formal​ ​application​ ​seeking​ ​enforcement​​of​​a​​decree​​or​​order​​passed​​by​​a​
​competent​ ​court.​ ​It​​is​​an​​essential​​mechanism​​through​​which​​successful​​litigants​​obtain​​the​​practical​
​benefits​ ​of​ ​judgments.​ ​The​ ​petition​ ​must​ ​contain​ ​all​ ​material​ ​particulars​ ​required​ ​under​​Order​​XXI​
​Rule​ ​11​ ​CPC,​ ​including​ ​details​ ​of​ ​parties,​ ​decree,​ ​amount​ ​due,​ ​property​ ​involved,​ ​and​ ​mode​ ​of​
​execution​ ​sought.​ ​Execution​ ​proceedings​ ​play​ ​a​ ​vital​​role​​in​​ensuring​​that​​judicial​​decisions​​are​​not​
​rendered​ ​ineffective.​ ​The​ ​law​ ​of​ ​execution​ ​balances​ ​the​ ​rights​ ​of​ ​decree-holders​ ​with​ ​procedural​
​safeguards​ ​for​ ​judgment-debtors,​ ​thereby​ ​promoting​ ​fairness,​ ​efficiency,​​and​​respect​​for​​the​​judicial​
​process.​

​Petition for Restitution of Conjugal Rights​



​The​ ​remedy​ ​of​ ​restitution​ ​of​ ​conjugal​ ​rights​ ​is​ ​one​ ​of​ ​the​ ​matrimonial​ ​remedies​ ​available​ ​under​
​personal​​laws​​in​​India.​​It​​is​​a​​legal​​mechanism​​through​​which​​a​​spouse​​may​​seek​​the​​assistance​​of​​the​
​court​ ​when​ ​the​ ​other​ ​spouse​ ​has​ ​withdrawn​ ​from​ ​his​ ​or​ ​her​ ​society​ ​without​ ​reasonable​ ​cause.​ ​The​
​objective​​of​​this​​remedy​​is​​to​​preserve​​the​​institution​​of​​marriage​​and​​encourage​​cohabitation​​between​
​spouses.​ ​The​ ​concept​ ​is​ ​based​ ​on​ ​the​ ​principle​ ​that​ ​marriage​ ​creates​ ​mutual​ ​rights​ ​and​ ​obligations​
​between​ ​husband​ ​and​ ​wife,​ ​including​ ​the​ ​duty​ ​to​ ​live​ ​together​ ​and​ ​provide​ ​companionship​ ​to​​each​
​other.​

​In India, restitution of conjugal rights is recognized under various personal laws, including:​

​●​ ​Section 9 of the Hindu Marriage Act, 1955,​
​●​ ​Section 22 of the Special Marriage Act, 1954,​
​●​ ​the Indian Divorce Act, 1869 for Christians, and​
​●​ ​principles of Muslim personal law.​

​Meaning of Restitution of Conjugal Rights​

​The​ ​term​ ​“restitution”​ ​means​ ​restoration,​​while​​“conjugal​​rights”​​refer​​to​​the​​rights​​arising​​from​​the​
​marital relationship, including companionship, cohabitation, comfort, and consortium.​

​Restitution​ ​of​ ​conjugal​ ​rights​ ​therefore​ ​means​ ​restoration​ ​of​ ​the​​right​​of​​spouses​​to​​live​​together​​as​
​husband and wife.​

​Under​​Section​​9​​of​​the​​Hindu​​Marriage​​Act,​​when​​either​​the​​husband​​or​​the​​wife​​has​​withdrawn​​from​
​the​​society​​of​​the​​other​​without​​reasonable​​excuse,​​the​​aggrieved​​party​​may​​file​​a​​petition​​before​​the​
​district court seeking restitution of conjugal rights.​

​If the court is satisfied that:​

​●​ ​the statements made in the petition are true, and​
​●​ ​there is no legal ground why the application should not be granted,​

​the court may pass a decree directing the parties to resume cohabitation.​

​Nature and Object of the Remedy​

​The​​remedy​​is​​matrimonial​​and​​civil​​in​​nature.​​It​​is​​not​​intended​​to​​punish​​the​​withdrawing​​spouse​​but​
​to:​

​●​ ​preserve the marriage,​
​●​ ​promote reconciliation,​
​●​ ​restore marital harmony, and​
​●​ ​prevent unnecessary breakdown of families.​

​The​ ​law​ ​assumes​​that​​cohabitation​​is​​an​​essential​​aspect​​of​​marriage​​and​​that​​unjustified​​withdrawal​
​from marital society should be remedied.​

​Essentials of a Petition for Restitution of Conjugal Rights​



​The following essentials must be established for obtaining a decree of restitution of conjugal rights:​

​1. Existence of a Valid Marriage​

​There​​must​​be​​a​​legally​​valid​​marriage​​between​​the​​parties.​​If​​the​​marriage​​itself​​is​​void​​or​​voidable,​
​the remedy cannot ordinarily be granted.​

​Illustration​

​If​ ​A​ ​and​ ​B​ ​are​ ​legally​ ​married​ ​under​ ​Hindu​ ​law​ ​and​ ​B​ ​leaves​ ​the​ ​matrimonial​ ​home​ ​without​
​justification,​ ​A​ ​may​​file​​a​​petition​​for​​restitution.​​However,​​if​​the​​marriage​​is​​void​​due​​to​​prohibited​
​relationship, restitution cannot be claimed.​

​2. Withdrawal from Society​

​One spouse must have withdrawn from the society of the other.​

​The expression “withdrawal from society” means refusal to:​

​●​ ​live together,​
​●​ ​maintain marital companionship, or​
​●​ ​fulfill marital obligations.​

​Physical​ ​separation​ ​alone​ ​may​ ​not​ ​always​ ​amount​ ​to​ ​withdrawal​​if​​there​​is​​mutual​​consent​​or​​valid​
​justification.​

​3. Withdrawal Must Be Without Reasonable Excuse​

​The​ ​withdrawal​ ​must​ ​be​ ​unjustified.​ ​If​ ​the​ ​withdrawing​ ​spouse​ ​proves​ ​a​ ​reasonable​ ​excuse,​ ​the​
​petition fails.​

​Reasonable excuse may include:​

​●​ ​cruelty,​
​●​ ​domestic violence,​
​●​ ​adultery,​
​●​ ​harassment,​
​●​ ​failure to maintain,​
​●​ ​second marriage,​
​●​ ​threat to safety,​
​●​ ​infectious disease.​

​Case Law​

​In​​Bipinchandra​​Jaisinghbhai​​Shah​​v.​​Prabhavati,​​the​​Supreme​​Court​​explained​​that​​withdrawal​​from​
​society implies intentional permanent abandonment of cohabitation without reasonable cause.​

​4. Burden of Proof​



​Initially, the petitioner must prove withdrawal by the respondent.​

​Thereafter, the burden shifts to the respondent to establish reasonable excuse for such withdrawal.​

​5. No Legal Ground Against Relief​

​The court must be satisfied that there is no legal impediment to granting relief.​

​For example, restitution will not be granted if:​

​●​ ​the petitioner is guilty of matrimonial misconduct,​
​●​ ​the marriage is void,​
​●​ ​the petition is filed with mala fide intention.​

​Procedure for Filing Petition​

​A​​petition​​for​​restitution​​of​​conjugal​​rights​​is​​filed​​before​​the​​competent​​family​​court​​or​​district​​court​
​having jurisdiction.​

​The petition generally contains:​

​1.​ ​Details of marriage,​
​2.​ ​Facts relating to withdrawal,​
​3.​ ​Absence of reasonable cause,​
​4.​ ​Efforts at reconciliation,​
​5.​ ​Relief sought.​

​The court may attempt reconciliation between the parties before deciding the matter.​

​Defences Against Petition​

​The respondent spouse may oppose the petition on several grounds, including:​

​1. Cruelty​

​If the petitioner treated the respondent with physical or mental cruelty, restitution may be refused.​

​Case Law​

​In​ ​T.​ ​Sareetha​ ​v.​ ​T.​ ​Venkata​ ​Subbaiah,​ ​the​ ​court​ ​observed​ ​that​ ​compelling​ ​cohabitation​ ​in​ ​certain​
​circumstances may violate personal liberty and dignity.​

​2. Adultery​

​If the petitioner committed adultery, the court may deny relief.​

​3. Desertion by Petitioner​



​If the petitioner himself or herself was responsible for separation, restitution cannot be granted.​

​4. Conversion or Bigamy​

​Where​ ​the​ ​petitioner​ ​has​ ​contracted​ ​another​ ​marriage​ ​or​ ​changed​ ​religion​ ​affecting​ ​marital​ ​rights,​
​relief may be denied.​

​5. Other Matrimonial Misconduct​

​Any conduct making cohabitation unsafe or unreasonable may constitute a valid defence.​

​Constitutional Validity of Restitution of Conjugal Rights​

​The constitutional validity of Section 9 of the Hindu Marriage Act has been debated extensively.​

​T. Sareetha v. T. Venkata Subbaiah​

​The Andhra Pradesh High Court held that Section 9 violated:​

​●​ ​Article 21 (right to privacy and dignity), and​
​●​ ​Article 14 (equality before law).​

​The court considered forced cohabitation inconsistent with personal liberty.​

​Harvinder Kaur v. Harmander Singh​

​The​ ​Delhi​ ​High​ ​Court​ ​took​ ​the​ ​opposite​ ​view​ ​and​ ​upheld​ ​the​ ​constitutional​ ​validity​ ​of​ ​Section​ ​9,​
​holding that the provision aims at preserving marriage and promoting reconciliation.​

​Supreme Court Position​

​In​ ​Saroj​ ​Rani​ ​v.​ ​Sudarshan​ ​Kumar​ ​Chadha,​ ​the​​Supreme​​Court​​upheld​​the​​constitutional​​validity​​of​
​Section 9 of the Hindu Marriage Act.​

​The Court held that:​

​●​ ​the provision serves a social purpose,​
​●​ ​it attempts reconciliation between spouses,​
​●​ ​it does not violate Articles 14 or 21.​

​The​​Court​​observed​​that​​the​​decree​​is​​enforced​​primarily​​through​​property​​attachment​​and​​not​​through​
​physical compulsion.​

​Effect of Decree for Restitution​

​If the court grants a decree:​



​●​ ​the spouses are expected to resume cohabitation,​
​●​ ​non-compliance may lead to attachment of property,​
​●​ ​continued non-compliance for one year may become a ground for divorce under Section 13 of​

​the Hindu Marriage Act.​

​Thus, failure to obey the decree may eventually result in dissolution of marriage.​

​Criticism of the Remedy​

​The remedy of restitution of conjugal rights has been criticized on several grounds:​

​1. Violation of Privacy and Autonomy​

​Critics​ ​argue​ ​that​ ​compelling​ ​spouses​ ​to​ ​live​ ​together​ ​interferes​ ​with​ ​individual​ ​liberty​ ​and​ ​bodily​
​autonomy.​

​2. Patriarchal Nature​

​It​​is​​argued​​that​​historically​​the​​remedy​​has​​often​​been​​used​​against​​women​​to​​compel​​them​​to​​return​
​to matrimonial homes.​

​3. Ineffectiveness​

​Courts cannot practically force emotional reconciliation or marital harmony.​

​4. Potential for Misuse​

​The remedy may sometimes be used strategically:​

​●​ ​to avoid maintenance claims,​
​●​ ​to create defence in divorce proceedings,​
​●​ ​to pressure spouses.​

​Conclusion​

​A​​petition​​for​​restitution​​of​​conjugal​​rights​​is​​a​​matrimonial​​remedy​​intended​​to​​preserve​​marriage​​and​
​restore​​cohabitation​​between​​spouses.​​Under​​Section​​9​​of​​the​​Hindu​​Marriage​​Act,​​a​​spouse​​may​​seek​
​judicial​ ​intervention​ ​when​ ​the​ ​other​ ​spouse​ ​withdraws​ ​from​ ​marital​ ​society​ ​without​ ​reasonable​
​excuse.​

​The​ ​remedy​ ​reflects​ ​the​ ​legal​ ​recognition​ ​of​ ​mutual​ ​marital​ ​obligations​ ​and​ ​aims​ ​at​ ​reconciliation​
​rather​ ​than​ ​punishment.​ ​However,​ ​its​ ​compatibility​ ​with​ ​modern​ ​constitutional​ ​values​ ​of​ ​privacy,​
​dignity,​ ​and​ ​autonomy​ ​continues​ ​to​ ​generate​ ​legal​ ​and​ ​academic​ ​debate.​ ​Despite​ ​criticism,​ ​the​
​Supreme​ ​Court​ ​has​ ​upheld​ ​its​ ​validity,​ ​considering​ ​it​ ​a​ ​mechanism​ ​for​ ​preserving​​the​​institution​​of​
​marriage and preventing unnecessary marital breakdown.​



​Memorandum of Appeal and Revision​

​The​ ​concepts​ ​of​ ​appeal​ ​and​ ​revision​ ​are​ ​important​ ​components​ ​of​ ​procedural​ ​law​ ​in​ ​India.​ ​They​
​provide​ ​mechanisms​ ​through​ ​which​ ​errors​ ​committed​ ​by​ ​subordinate​ ​courts​ ​may​ ​be​ ​corrected​ ​by​
​higher​​courts.​​While​​an​​appeal​​is​​a​​statutory​​right​​allowing​​reconsideration​​of​​facts​​and​​law,​​revision​
​is​​a​​discretionary​​supervisory​​jurisdiction​​exercised​​by​​a​​higher​​court​​to​​ensure​​legality,​​propriety,​​and​
​regularity in judicial proceedings.​

​A​ ​Memorandum​ ​of​ ​Appeal​ ​is​ ​the​ ​formal​ ​written​ ​document​ ​through​ ​which​ ​an​ ​appeal​ ​is​ ​instituted​
​before​ ​an​ ​appellate​ ​court.​ ​Similarly,​ ​revision​ ​refers​ ​to​ ​the​ ​power​​of​​a​​superior​​court​​to​​examine​​the​
​correctness and legality of orders passed by subordinate courts.​

​These​ ​remedies​ ​are​ ​governed​ ​primarily​ ​by​ ​the​ ​Code​ ​of​ ​Civil​ ​Procedure,​ ​1908​ ​and​ ​the​ ​Code​ ​of​
​Criminal Procedure, 1973.​

​Meaning of Appeal​

​An​ ​appeal​ ​is​ ​a​ ​legal​ ​remedy​ ​through​ ​which​ ​a​ ​party​ ​aggrieved​ ​by​ ​the​ ​judgment​ ​or​ ​decree​ ​of​ ​a​
​subordinate court approaches a higher court seeking reconsideration of the decision.​

​The appellate court may:​

​●​ ​confirm the judgment,​
​●​ ​reverse the judgment,​
​●​ ​modify the judgment, or​
​●​ ​remand the matter for fresh consideration.​

​An appeal is not an inherent right; it is a statutory right created by law.​

​Case Law​

​In​​Ganga​​Bai​​v.​​Vijay​​Kumar,​​the​​Supreme​​Court​​held​​that​​the​​right​​of​​appeal​​is​​neither​​a​​natural​​nor​
​inherent right but a substantive statutory right.​

​Memorandum of Appeal​

​Meaning​

​A​​Memorandum​​of​​Appeal​​is​​a​​formal​​legal​​document​​filed​​before​​an​​appellate​​court​​containing​​the​
​grounds on which the judgment or decree of the lower court is challenged.​

​It​​is​​the​​foundation​​of​​the​​appellate​​proceedings​​and​​informs​​the​​appellate​​court​​as​​well​​as​​the​​opposite​
​party about the specific objections against the impugned judgment.​

​Under​​Order​​XLI​​Rule​​1​​of​​the​​Code​​of​​Civil​​Procedure,​​every​​appeal​​shall​​be​​preferred​​in​​the​​form​​of​
​a memorandum signed by the appellant or his pleader and presented to the court.​



​Essentials of a Memorandum of Appeal​

​The following are the essential requirements of a valid memorandum of appeal:​

​1. It Must Be in Writing​

​The​ ​memorandum​ ​must​ ​be​ ​drafted​ ​in​ ​writing​ ​and​ ​filed​ ​before​ ​the​ ​appropriate​​appellate​​court.​​Oral​
​appeals are generally not recognized under procedural law.​

​2. It Must Contain Grounds of Objection​

​The​ ​memorandum​ ​must​ ​clearly​​specify​​the​​grounds​​on​​which​​the​​appellant​​challenges​​the​​decree​​or​
​order.​

​The grounds should:​

​●​ ​be concise,​
​●​ ​be numbered consecutively, and​
​●​ ​avoid unnecessary arguments or narrative statements.​

​Illustration​

​If​​a​​trial​​court​​wrongly​​interpreted​​a​​contractual​​clause,​​the​​memorandum​​should​​specifically​​mention​
​the error in interpretation instead of making vague allegations.​

​3. It Must Be Signed​

​The memorandum must be signed by:​

​●​ ​the appellant, or​
​●​ ​his duly authorized advocate.​

​Unsigned memoranda may be rejected.​

​4. Certified Copy of Decree or Order Must Be Attached​

​A​ ​certified​ ​copy​ ​of​ ​the​ ​judgment​ ​and​ ​decree​ ​appealed​ ​against​ ​must​ ​accompany​ ​the​ ​memorandum.​
​This requirement enables the appellate court to examine the correctness of the lower court’s decision.​

​5. Court Fees Must Be Paid​

​Appropriate​​court​​fees​​prescribed​​under​​law​​must​​be​​affixed.​​Non-payment​​of​​proper​​court​​fees​​may​
​result in rejection or delay in registration of the appeal.​

​6. It Must Be Filed Within Limitation Period​

​The​ ​appeal​ ​must​ ​be​ ​filed​ ​within​ ​the​ ​limitation​ ​period​ ​prescribed​ ​under​ ​the​ ​Limitation​ ​Act,​ ​1963.​
​Delay may be condoned only if sufficient cause is shown.​



​Case Law​

​In​​Collector,​​Land​​Acquisition​​v.​​Mst.​​Katiji,​​the​​Supreme​​Court​​emphasized​​that​​courts​​should​​adopt​
​a​ ​liberal​ ​approach​ ​while​ ​considering​ ​applications​ ​for​ ​condonation​ ​of​ ​delay​ ​if​ ​substantial​ ​justice​ ​is​
​involved.​

​Contents of Memorandum of Appeal​

​A memorandum of appeal generally contains:​

​1.​ ​Name of the appellate court.​
​2.​ ​Details of parties.​
​3.​ ​Particulars of the judgment or decree appealed against.​
​4.​ ​Facts of the case.​
​5.​ ​Grounds of appeal.​
​6.​ ​Relief sought.​
​7.​ ​Signature and verification.​

​Grounds of Appeal​

​The grounds of appeal may relate to:​

​●​ ​errors of law,​
​●​ ​errors of fact,​
​●​ ​improper appreciation of evidence,​
​●​ ​procedural irregularities,​
​●​ ​violation of principles of natural justice,​
​●​ ​lack of jurisdiction.​

​The​ ​appellate​ ​court​ ​ordinarily​ ​confines​ ​itself​ ​to​ ​the​ ​grounds​ ​mentioned​ ​in​ ​the​ ​memorandum​​unless​
​additional grounds are permitted.​

​Types of Appeals​

​1. First Appeal​

​A first appeal lies against an original decree passed by a subordinate court under Section 96 CPC.​

​The appellate court may reconsider:​

​●​ ​facts,​
​●​ ​evidence, and​
​●​ ​law.​

​Case Law​



​In​ ​Santosh​​Hazari​​v.​​Purushottam​​Tiwari,​​the​​Supreme​​Court​​held​​that​​the​​first​​appellate​​court​​has​​a​
​duty to independently assess evidence and provide reasons for its conclusions.​

​2. Second Appeal​

​A​​second​​appeal​​lies​​before​​the​​High​​Court​​under​​Section​​100​​CPC​​only​​on​​a​​substantial​​question​​of​
​law. The High Court cannot ordinarily reappreciate evidence.​

​Case Law​

​In​ ​Kondiba​ ​Dagadu​ ​Kadam​ ​v.​ ​Savitribai​ ​Sopan​ ​Gujar,​ ​the​ ​Court​ ​held​ ​that​ ​interference​ ​in​ ​second​
​appeal is permissible only when a substantial question of law arises.​

​Meaning of Revision​

​Revision​ ​refers​ ​to​ ​the​ ​supervisory​ ​jurisdiction​ ​exercised​ ​by​ ​a​ ​higher​ ​court​ ​to​ ​examine​ ​the​ ​legality,​
​propriety, or jurisdictional correctness of orders passed by subordinate courts.​

​Section​ ​115​ ​of​ ​the​ ​Code​ ​of​ ​Civil​ ​Procedure​ ​empowers​ ​the​ ​High​ ​Court​ ​to​ ​revise​ ​certain​ ​orders​ ​of​
​subordinate courts.​

​Revision​​is​​not​​a​​continuation​​of​​the​​original​​proceedings​​like​​an​​appeal.​​It​​is​​narrower​​in​​scope​​and​​is​
​exercised mainly to correct jurisdictional errors.​

​Essentials of Revision​

​For revision to be maintainable, the following conditions must exist:​

​1. There Must Be a Case Decided​

​The subordinate court must have passed a decision affecting rights or liabilities.​

​2. No Appeal Should Lie​

​Revision​ ​is​ ​generally​ ​available​ ​only​ ​when​​no​​appeal​​lies​​against​​the​​order.​​If​​an​​appeal​​is​​available,​
​revision cannot ordinarily be invoked.​

​3. Jurisdictional Error Must Exist​

​The subordinate court must have:​

​●​ ​exercised jurisdiction not vested in it,​
​●​ ​failed to exercise jurisdiction vested in it, or​
​●​ ​acted illegally or with material irregularity while exercising jurisdiction.​

​Powers of Revisional Court​



​The revisional court may:​

​●​ ​call for records,​
​●​ ​examine legality of proceedings,​
​●​ ​set aside illegal orders,​
​●​ ​remand the matter,​
​●​ ​correct jurisdictional errors.​

​However, it cannot ordinarily reassess evidence as extensively as an appellate court.​

​Difference Between Appeal and Revision​

​Basis​ ​Appeal​ ​Revision​

​Nature​ ​Statutory right​ ​Discretionary power​

​Purpose​ ​Rehearing on facts and law​ ​Supervisory​ ​correction​ ​of​ ​jurisdictional​
​errors​

​Scope​ ​Wider​ ​Narrower​

​Right of Party​ ​Matter​ ​of​ ​right​ ​if​ ​statute​
​permits​

​Not an absolute right​

​Reappreciation​ ​of​
​Evidence​

​Permitted​ ​Generally not permitted​

​Governing Provision​ ​Sections 96, 100 CPC​ ​Section 115 CPC​

​Important Case Law on Revision​

​In​​Major​​S.S.​​Khanna​​v.​​Brig.​​F.J.​​Dillon,​​the​​Supreme​​Court​​observed​​that​​revisional​​jurisdiction​​is​
​intended to ensure that subordinate courts act within the limits of their authority.​



​In​ ​Shiv​ ​Shakti​ ​Coop.​ ​Housing​ ​Society​ ​v.​ ​Swaraj​ ​Developers,​ ​the​ ​Supreme​ ​Court​ ​clarified​ ​that​ ​the​
​revisional​​power​​under​​Section​​115​​CPC​​is​​limited​​and​​cannot​​be​​exercised​​as​​if​​it​​were​​an​​appellate​
​jurisdiction.​

​Conclusion​

​The​ ​memorandum​ ​of​ ​appeal​ ​and​ ​revision​ ​are​ ​important​ ​procedural​ ​remedies​ ​ensuring​ ​fairness​ ​and​
​judicial​ ​accountability​ ​in​ ​the​ ​administration​ ​of​ ​justice.​ ​A​ ​memorandum​ ​of​ ​appeal​ ​provides​ ​an​
​aggrieved​ ​party​ ​an​ ​opportunity​ ​to​ ​challenge​ ​an​ ​erroneous​ ​judgment​ ​before​ ​a​ ​higher​ ​court,​ ​whereas​
​revision empowers superior courts to supervise subordinate courts and correct jurisdictional mistakes.​

​While​​an​​appeal​​involves​​reconsideration​​of​​law​​and​​facts,​​revision​​is​​confined​​mainly​​to​​examining​
​legality​ ​and​ ​jurisdiction.​ ​Both​ ​remedies​ ​collectively​ ​strengthen​ ​the​ ​judicial​ ​system​ ​by​ ​preventing​
​miscarriage of justice and ensuring that courts function within the boundaries of law.​

​Meaning and Essentials of a Gift Deed​

​A​​Gift​​Deed​​is​​a​​legal​​instrument​​through​​which​​a​​person​​voluntarily​​transfers​​ownership​​of​​movable​
​or​ ​immovable​ ​property​ ​to​ ​another​ ​person​​without​​any​​monetary​​consideration.​​The​​transfer​​is​​made​
​out​​of​​love,​​affection,​​generosity,​​or​​goodwill.​​The​​law​​relating​​to​​gifts​​in​​India​​is​​primarily​​governed​
​by the provisions of the Transfer of Property Act, 1882, particularly Sections 122 to 129.​

​A​​gift​​becomes​​legally​​valid​​only​​when​​it​​fulfills​​all​​the​​essential​​conditions​​prescribed​​under​​law.​​A​
​Gift​ ​Deed​​serves​​as​​documentary​​evidence​​of​​such​​transfer​​and​​protects​​the​​rights​​of​​both​​the​​donor​
​and the donee.​

​Meaning of Gift​

​Section 122 of the Transfer of Property Act, 1882 defines a gift as:​

​“The​ ​transfer​ ​of​​certain​​existing​​movable​​or​​immovable​​property​​made​​voluntarily​​and​
​without​​consideration,​​by​​one​​person​​called​​the​​donor,​​to​​another​​called​​the​​donee,​​and​
​accepted by or on behalf of the donee.”​

​From​ ​this​ ​definition,​ ​it​ ​is​ ​clear​ ​that​ ​a​ ​gift​ ​involves​ ​the​ ​transfer​ ​of​ ​ownership​ ​from​ ​one​ ​person​ ​to​
​another without receiving anything in return.​

​For​ ​example,​ ​if​ ​a​ ​father​ ​transfers​ ​ownership​ ​of​ ​his​ ​house​ ​to​ ​his​ ​daughter​ ​out​ ​of​ ​natural​ ​love​ ​and​
​affection without taking any payment, such transfer amounts to a gift.​

​Parties to a Gift​

​1. Donor​

​The​​person​​who​​transfers​​the​​property​​is​​known​​as​​the​​donor.​​The​​donor​​must​​be​​legally​​competent​​to​
​contract and must have ownership over the property being gifted.​

​2. Donee​



​The​ ​person​ ​who​ ​receives​ ​the​​property​​is​​called​​the​​donee.​​The​​donee​​may​​be​​any​​person​​capable​​of​
​accepting​ ​the​ ​gift,​ ​including​ ​a​ ​minor.​​In​​case​​of​​a​​minor,​​the​​gift​​may​​be​​accepted​​by​​a​​guardian​​on​
​behalf of the minor.​

​Essentials of a Valid Gift Deed​

​The following are the essential elements required for a valid gift deed:​

​1. Existence of Transfer of Property​

​A​ ​gift​ ​necessarily​ ​involves​​the​​transfer​​of​​ownership​​of​​property​​from​​the​​donor​​to​​the​​donee.​​Mere​
​possession without transfer of ownership does not constitute a gift.​

​The property transferred may be:​

​●​ ​Movable property, such as jewellery, money, shares, or vehicles; or​
​●​ ​Immovable property, such as land, buildings, or houses.​

​However,​​only​​existing​​property​​can​​be​​gifted.​​Future​​property​​cannot​​be​​the​​subject​​matter​​of​​a​​valid​
​gift.​

​Illustration​

​A​ ​gifts​ ​his​ ​existing​ ​flat​ ​to​ ​B​ ​through​ ​a​​registered​​gift​​deed.​​This​​is​​valid.​​However,​​A​​cannot​​gift​​a​
​property which he expects to purchase in the future.​

​2. Transfer Must Be Voluntary​

​The transfer must be made voluntarily and with free consent of the donor. It should not be induced by:​

​●​ ​coercion,​
​●​ ​fraud,​
​●​ ​undue influence, or​
​●​ ​misrepresentation.​

​If the consent of the donor is obtained through pressure or deception, the gift becomes voidable.​

​Case Law​

​In​ ​Thakur​ ​Raghunath​ ​Ji​ ​Maharaj​ ​v.​ ​Ramesh​ ​Chandra,​ ​the​ ​Court​ ​held​ ​that​ ​a​ ​gift​ ​must​ ​be​ ​executed​
​voluntarily and with complete understanding of its consequences by the donor.​

​3. Gift Must Be Without Consideration​

​A​ ​gift​ ​must​ ​be​ ​gratuitous​ ​in​ ​nature.​​There​​should​​be​​no​​monetary​​consideration​​or​​compensation​​in​
​return for the transfer.​



​If​​consideration​​exists,​​the​​transaction​​ceases​​to​​be​​a​​gift​​and​​may​​become​​a​​sale,​​exchange,​​or​​another​
​form of transfer.​

​Natural love and affection do not amount to consideration in the legal sense.​

​Illustration​

​If X transfers his property to Y in exchange for ₹10 lakh, it is not a gift but a sale.​

​4. Donor Must Be Competent to Contract​

​The donor must:​

​●​ ​be a major,​
​●​ ​be of sound mind, and​
​●​ ​not be disqualified by law from transferring property.​

​A minor cannot make a valid gift because he is incompetent to contract.​

​The donor must also have legal ownership and authority over the property.​

​5. Donee Must Accept the Gift​

​Acceptance​ ​by​ ​the​ ​donee​ ​is​ ​an​ ​essential​ ​requirement​ ​under​ ​Section​​122​​of​​the​​Transfer​​of​​Property​
​Act.​

​The acceptance:​

​●​ ​may be express or implied,​
​●​ ​must be made during the lifetime of the donor, and​
​●​ ​must occur while the donor is capable of giving.​

​If the donee dies before acceptance, the gift becomes void.​

​Illustration​

​A executes a gift deed in favour of B. Before B accepts the gift, A dies. The gift becomes invalid.​

​Case Law​

​In​​Renikuntla​​Rajamma​​v.​​K.​​Sarwanamma,​​the​​Supreme​​Court​​held​​that​​acceptance​​of​​a​​gift​​may​​be​
​inferred from surrounding circumstances and conduct of the donee.​

​6. Gift Must Relate to Existing Property​

​Only​​existing​​property​​can​​be​​gifted.​​A​​gift​​of​​future​​property​​is​​void.​​Section​​124​​of​​the​​Transfer​​of​
​Property​​Act​​specifically​​provides​​that​​a​​gift​​comprising​​both​​existing​​and​​future​​property​​is​​void​​as​​to​
​the future property.​



​Illustration​

​A​ ​gifts​ ​his​ ​current​ ​car​ ​and​ ​also​ ​promises​ ​to​ ​gift​ ​a​ ​car​ ​he​ ​may​ ​buy​​next​​year.​​The​​gift​​is​​valid​​only​
​regarding the existing car.​

​7. Registration of Gift Deed​

​Under Section 123 of the Transfer of Property Act:​

​●​ ​A gift of immovable property must be effected by a registered instrument signed by the donor​
​and attested by at least two witnesses.​

​●​ ​Registration is compulsory under the Registration Act, 1908.​

​Failure to register a gift deed relating to immovable property renders the transfer invalid.​

​For​ ​movable​ ​property,​ ​delivery​ ​of​ ​possession​ ​may​ ​be​ ​sufficient​ ​depending​ ​on​ ​the​ ​nature​ ​of​ ​the​
​property.​

​Case Law​

​In​​K.​​Balakrishnan​​v.​​K.​​Kamalam,​​the​​Supreme​​Court​​reiterated​​that​​registration​​and​​acceptance​​are​
​mandatory requirements for a valid gift of immovable property.​

​8. Delivery of Possession​

​Although​ ​physical​ ​delivery​ ​of​ ​possession​ ​is​ ​not​ ​always​ ​mandatory​ ​for​ ​immovable​ ​property​ ​once​
​registration​ ​is​ ​completed,​ ​delivery​ ​strengthens​ ​the​​validity​​of​​the​​transaction.​​For​​movable​​property,​
​delivery is generally necessary to complete the gift.​

​Types of Gifts​

​1. Gift Inter Vivos​

​A gift made between two living persons during the lifetime of the donor.​

​2. Gift Mortis Causa​

​A​​gift​​made​​in​​contemplation​​of​​death.​​Such​​gifts​​are​​conditional​​and​​become​​effective​​upon​​the​​death​
​of the donor.​

​Revocation of Gift​

​Under Section 126 of the Transfer of Property Act, a gift may be revoked:​

​1.​ ​by mutual agreement upon the happening of a specified event; or​
​2.​ ​on grounds on which a contract may be rescinded, such as fraud or coercion.​



​However, a gift cannot be revoked merely at the will of the donor.​

​Case Law​

​In​​Gomtibai​​v.​​Mattulal,​​the​​Supreme​​Court​​held​​that​​once​​a​​valid​​gift​​is​​completed,​​the​​donor​​cannot​
​revoke it unilaterally unless conditions under Section 126 are satisfied.​

​Conclusion​

​A​ ​Gift​ ​Deed​ ​is​ ​an​ ​important​ ​legal​ ​instrument​ ​used​ ​for​ ​voluntary​ ​transfer​ ​of​ ​property​ ​without​
​consideration.​ ​It​ ​reflects​ ​the​ ​donor’s​ ​intention​ ​to​ ​transfer​ ​ownership​ ​out​ ​of​ ​affection,​ ​generosity,​​or​
​goodwill.​ ​For​ ​a​ ​gift​ ​to​ ​be​ ​legally​ ​valid,​​it​​must​​satisfy​​essential​​requirements​​such​​as​​voluntariness,​
​absence​​of​​consideration,​​competency​​of​​the​​donor,​​acceptance​​by​​the​​donee,​​existence​​of​​transferable​
​property, and proper registration where required.​

​The​ ​law​ ​governing​ ​gifts​ ​ensures​​certainty​​and​​protects​​parties​​from​​fraudulent​​or​​coercive​​transfers.​
​Therefore,​ ​compliance​ ​with​ ​the​ ​statutory​ ​requirements​ ​under​ ​the​ ​Transfer​ ​of​ ​Property​ ​Act,​ ​1882​ ​is​
​essential for the validity and enforceability of a gift deed.​

​Types of Mortgages Explained in Simple Terms​

​The​ ​Transfer​ ​of​ ​Property​ ​Act,​ ​1882​ ​classifies​ ​different​ ​types​ ​of​ ​mortgages​ ​under​ ​Section​ ​58.​ ​A​
​mortgage​​means​​transfer​​of​​an​​interest​​in​​immovable​​property​​as​​security​​for​​repayment​​of​​a​​loan​​or​
​debt. Below is a simple explanation of each type of mortgage.​

​1. Simple Mortgage — Section 58(b)​

​Meaning​

​In a simple mortgage:​

​●​ ​the borrower (mortgagor) does​​not give possession​​of the property to the lender,​
​●​ ​the borrower personally promises to repay the loan,​
​●​ ​if the borrower fails to pay, the lender can ask the court to sell the property and recover the​

​money.​

​The ownership and possession remain with the borrower.​

​Main Features​

​1.​ ​No transfer of possession.​
​2.​ ​Personal liability of borrower exists.​
​3.​ ​Mortgagee can sell property through court.​
​4.​ ​Property acts as security for loan.​

​Illustration​



​A​ ​borrows​ ​₹10​ ​lakh​ ​from​ ​B​​by​​mortgaging​​his​​house.​​A​​continues​​living​​in​​the​​house.​​If​​A​​fails​​to​
​repay, B can approach the court and get the house sold to recover the amount.​

​2. Mortgage by Conditional Sale — Section 58(c)​

​Meaning​

​In this mortgage:​

​●​ ​the property is apparently sold by the borrower to the lender,​
​●​ ​but the sale is subject to a condition.​

​The condition may be:​

​1.​ ​if the borrower fails to repay, the sale becomes absolute, or​
​2.​ ​if the borrower repays, the sale becomes void, or​
​3.​ ​after repayment, the property will be transferred back to borrower.​

​Thus, it is not a real sale but a mortgage with conditions attached.​

​Main Features​

​1.​ ​Ostensible or apparent sale.​
​2.​ ​Condition regarding repayment is compulsory.​
​3.​ ​If money is repaid, borrower gets property back.​
​4.​ ​If default occurs, lender becomes absolute owner.​

​Important Point​

​The condition must be written in the same document; otherwise it may be treated as an actual sale.​

​Illustration​

​A​​transfers​​his​​land​​to​​B​​on​​condition​​that​​if​​A​​repays​​₹5​​lakh​​within​​2​​years,​​B​​will​​return​​the​​land.​​If​
​A fails, B becomes owner permanently.​

​3. Usufructuary Mortgage — Section 58(d)​

​Meaning​

​In this mortgage:​

​●​ ​the borrower gives possession of the property to the lender,​
​●​ ​the lender enjoys rents and profits from the property instead of interest or loan repayment.​

​The lender remains in possession until the loan is repaid.​



​Main Features​

​1.​ ​Possession is transferred to lender.​
​2.​ ​Lender enjoys income from property.​
​3.​ ​No personal liability of borrower usually.​
​4.​ ​Mortgagee recovers money from rents and profits.​

​Illustration​

​A​​mortgages​​his​​agricultural​​land​​to​​B​​for​​₹3​​lakh.​​B​​takes​​possession​​and​​enjoys​​crop​​income​​until​
​the loan is repaid.​

​4. English Mortgage — Section 58(e)​

​Meaning​

​In an English mortgage:​

​●​ ​the borrower transfers ownership absolutely to the lender,​
​●​ ​but the lender promises to transfer it back after repayment on a fixed date.​

​The borrower personally undertakes to repay the debt.​

​Main Features​

​1.​ ​Absolute transfer of property.​
​2.​ ​Personal promise to repay loan.​
​3.​ ​Property is re-transferred after repayment.​
​4.​ ​Specific repayment date exists.​

​Illustration​

​A​ ​transfers​ ​ownership​ ​of​ ​his​ ​bungalow​ ​to​​B​​as​​security​​for​​a​​loan​​of​​₹20​​lakh,​​with​​agreement​​that​
​after repayment within 5 years, B will transfer it back.​

​5. Mortgage by Deposit of Title Deeds (Equitable Mortgage) — Section 58(f)​

​Meaning​

​This mortgage is created by:​

​●​ ​simply depositing title deeds of property with lender,​
​●​ ​with intention to create security for loan.​

​No formal registered mortgage deed is necessary. It is commonly called an equitable mortgage.​

​Main Features​



​1.​ ​Created by delivery of title documents.​
​2.​ ​No formal transfer of possession required.​
​3.​ ​Intention to create security is essential.​
​4.​ ​Commonly used in banking transactions.​

​Illustration​

​A​ ​deposits​ ​original​ ​property​ ​papers​ ​of​ ​his​ ​flat​ ​with​ ​a​ ​bank​ ​to​ ​secure​ ​a​ ​housing​ ​loan.​ ​This​ ​creates​
​equitable mortgage.​

​6. Anomalous Mortgage — Section 58(g)​

​Meaning​

​An​​anomalous​​mortgage​​is​​any​​mortgage​​which​​does​​not​​fit​​into​​the​​earlier​​categories.​​It​​is​​a​​mixed​​or​
​unusual form of mortgage created according to agreement between parties.​

​Main Features​

​1.​ ​Combination of different mortgage types.​
​2.​ ​Governed mainly by contract between parties.​
​3.​ ​Flexible in nature.​

​Illustration​

​A​ ​mortgage​ ​where​ ​lender​ ​gets​ ​possession​ ​and​ ​also​ ​has​ ​right​ ​to​ ​sell​ ​property​ ​without​ ​court​ ​may​
​become anomalous mortgage.​

​Comparative Table of Different Mortgages​

​Type​ ​Possession​ ​Personal​
​Liability​

​Ownership​
​Transfer​

​Main Security​

​Simple Mortgage​ ​No​ ​Yes​ ​No​ ​Right​ ​to​ ​sell​
​property​ ​through​
​court​

​Mortgage​ ​by​
​Conditional Sale​

​Usually no​ ​Usually no​ ​Conditional transfer​ ​Sale​ ​becomes​
​absolute on default​



​Usufructuary​
​Mortgage​

​Yes​ ​Usually no​ ​No​ ​Rents and profits​

​English Mortgage​ ​No​ ​possession​
​usually​

​Yes​ ​Absolute​ ​transfer​
​subject to re-transfer​

​Ownership transfer​

​Mortgage​ ​by​
​Deposit​ ​of​ ​Title​
​Deeds​

​No​ ​Yes​ ​No​ ​Deposit​ ​of​ ​title​
​papers​

​Anomalous​
​Mortgage​

​Depends​ ​on​
​agreement​

​Depends​ ​on​
​agreement​

​Depends​ ​on​
​agreement​

​Terms of contract​

​Conclusion​

​Section​​58​​of​​the​​Transfer​​of​​Property​​Act​​classifies​​mortgages​​according​​to​​the​​nature​​of​​possession,​
​ownership transfer, and security arrangements between borrower and lender. In simple terms:​

​●​ ​a simple mortgage creates security without possession,​
​●​ ​mortgage by conditional sale resembles conditional sale,​
​●​ ​usufructuary mortgage gives possession and income rights,​
​●​ ​English mortgage transfers ownership temporarily,​
​●​ ​equitable mortgage is created by depositing title deeds,​
​●​ ​anomalous mortgage is a mixed or unusual form.​

​These classifications help determine rights and remedies of parties in property and loan transactions.​




